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40*5'%%0# )05# .'%-*+.-+%-5# i-,-*0# 4*07,0*j3# 0110# 40(-# GF+1070%-# .'%.0*%0*# 105# G1G70%-5#

7+-G*,015#)(#.'%-*+-3#0-#41(5#4*G.,5G70%-#5'%#.'%-0%(#i-,-*0#50.'%)j>##

#

#

#

#

#

#
*( %&$%Q'MQ+CM-%!4+')$%-#%+7/-+/$4+'E)74+&$3&7()$&.14+7)/7+')$3&%&)$+34+7#+3&7()$&.&1&%2+5/%/-4F+21)C4+34+
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TITRE PREMIER 

L’ANTICIPATION CONTRACTUELLE DES ÉLEMENTS !"#$%&'()'!*%&"' (

 

# ?05#)0(I#4*07,0*5#4,1,0*5#)(#.'%-*+-#G*,FG5#4+*#10#%'(&01#+*-,.10!!Rb#)(#S')0#.,&,1#

5'%-# 10# .'%50%-070%-# )05# 4+*-,05# +,%5,# <(0# 10(*# .+4+.,-G# :# .'%-*+.-0*># $%# ,7+F,%0#

),88,.,1070%-#<(2(%#.'%-*+-#4(,550#B-*0#.'%.1(#+1'*5#<(2(%#)05#G1G70%-5#4*G.,-G5#%205-#4+5#

+.-(01>#O1#52+&E*0#4'(*-+%-#<(0#12+%-,.,4+-,'%#40(-#4'*-0*#-'(-#:#1+#8',5#5(*#10#.'%50%-070%-#)05#

4+*-,05#iSH+4,-*0#4*07,0*j3#<(0#5(*#10(*#.+4+.,-G#:#.'%-*+.-0*#iSH+4,-*0#50.'%)j>##
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#

#
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#

#

#

#

#
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#
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#

#

#

#

#

#
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Chapitre premier : L’anticipation du consentement  

 

# P(0#5,F%,8,0#+%-,.,40*#10#.'%50%-070%-#)2(%0#4+*-,0#+(#.'%-*+-#C#?2+%-,.,4+-,'%#)(#

.'%50%-070%-#5,F%,8,0#<(0#12'%#&+#8,F0*#10#.'%50%-070%-#)2(%0#4+*-,0#+&+%-#1+#.'%.1(5,'%#)(#

.'%-*+-# 0-# 5+# 4*,50# )20880-># $%# &+3# )0# 7+%,E*0# +%-,.,4G03# *0.(0,11,*# )G8,%,-,&070%-# 10#

.'%50%-070%-#)2(%#.'%-*+.-+%-#+(#.'%-*+-#)G8,%,-,8>##

N,#12+%-,.,4+-,'%#)0#5'%#4*'4*0#.'%50%-070%-#05-#4'55,910#i50.-,'%#Oj3#12+%-,.,4+-,'%#

)(#.'%50%-070%-#)2+(-*(,#*05-0#9,0%#41(5#)G1,.+-0#i50.-,'%#OOj>##

#

Section I : L’anticipation de son propre consentement  

# # ?2+%-,.,4+-,'%#)0#5'%#4*'4*0#.'%50%-070%-#40(-#B-*0#*0%.'%-*G0#)+%5#),&0*5#

.'%-*+-5># N,# 10# 7G.+%,570# 4+*-,.(1,0*# )05# +&+%-A.'%-*+-5# 05-# 54G.,8,<(070%-# )G),G# :# 1+#

.*,5-+11,5+-,'%#)(#.'%50%-070%-#)05#4+*-,05#im!j3#)05#.'%-*+-5#)G8,%,-,85#40(&0%-#GF+1070%-#

B-*0#5'(*.0#)2+%-,.,4+-,'%3#%'-+770%-#105#.'%-*+-5#)0#.055,'%#)2'91,F+-,'%5#imRj>##

#

§1. Le figement du consentement par le biais des avant-contrats  

 ?2+%-,.,4+-,'%#)(#.'%50%-070%-#:#1+#8'*7+-,'%#)2(%#.'%-*+-#)G8,%,-,8#05-#,%-*,%5E<(0#

+(I#+&+%-A.'%-*+-5#iTj3#<(,#5'%-#)0&0%(5#4+*-,.(1,E*070%-#+--*+J+%-5#4'(*#105#.'%-*+.-+%-5#

)04(,5#<(0#1+#5+%.-,'%#)0#10(*#&,'1+-,'%#40(-#*G5,)0*#)+%5#120IG.(-,'%#8'*.G0#i`j>##

#

# # A. L’anticipation intrinsèque aux avant-contrats  

# ?05# +&+%-A.'%-*+-5#*04*G50%-0%-# +(;'(*)2H(,# 105# ,%5-*(70%-5# )2+%-,.,4+-,'%#
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)0#.'%-*+-#40*70--0%-#)0#.*,5-+11,50*#.'%-*+.-(011070%-#10#.'%50%-070%-#)2(%#.'.'%-*+.-+%-#:#

(%#.'%-*+-#8(-(*#0-#)G8,%,-,8>#

N2+F,55+%-#)(#4+.-0#)0#4*G8G*0%.03#,1#05-#)G8,%,#)+%5#10#S')0#.,&,1#.'770#G-+%-#"#10#

.'%-*+-#4+*#10<(01#(%0#4+*-,0#520%F+F0#:#4*'4'50*#4*,'*,-+,*070%-#:#5'%#9G%G8,.,+,*0#)0#-*+,-0*#
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5(*#(%#.'%-*+-#)G-0*7,%G>#?2G1G70%-#.+*+.-G*,5-,<(0#)0#.0#4+.-0#*G5,)0#)+%5#120%F+F070%-#)(#

4*'70--+%-#)0#%0#4+5#.'%.1(*0#10),-#.'%-*+-#+&0.#(%#-,0*5#5+%5#0%#+&',*#+(#4*G+1+910#4*'4'5G#

1+#.'%.1(5,'%#+(#9G%G8,.,+,*0"! >#S0-#+&+%-A.'%-*+-#.'%8E*0#+,%5,#(%0#4'5,-,'%#4*G8G*0%-,0110#:#

5'%#9G%G8,.,+,*0#5(*#10#7+*.HG#40%)+%-#-'(-0#1+#)(*G0#)(#4+.-0#'(#:#)G8+(-#)0#5-,4(1+-,'%#0%#

.0#50%53#;(5<(2:#12,55(0# )0# 12G.'(1070%-# )2(%# )G1+,# *+,5'%%+910# +4*E5# 5+#.'%.1(5,'%>#5#

$.)*-(-+. 3#,1#8,F0#10#.'%50%-070%-#)(#4*'70--+%-#<(,#50*+#-0%(#%'%#4+5#)0#.'%-*+.-0*3#7+,5#)0#

4*'4'50*#10#9,0%#'(#50*&,.0#'9;0-#)(#4+.-0#0%#4*,'*,-G#:#5'%#9G%G8,.,+,*03#+1'*5#7B70#<(2,1#

%2J#.'%50%-,*+,-#41(5#+(#7'70%-#'W#,1#)G.,)0*+,-#)0#.'%-*+.-0*>##

N2+F,55+%-# )0# 1+# 4*'70550# )0# .'%-*+-3#.205-# 12+*-,.10# !!Ra# 7B70# S')0# <(,#

12+44*GH0%)0# 0-# 1+# )G8,%,-# .'770# G-+%-# "#10# .'%-*+-# 4+*# 10<(01# (%0# 4+*-,03# 10# 4*'70--+%-3#

+..'*)0#:#12+(-*03#10#9G%G8,.,+,*03#10#)*',-#)2'4-0*#4'(*#1+#.'%.1(5,'%#)2(%#.'%-*+-#)'%-#105#

G1G70%-5# 0550%-,015# 5'%-# )G-0*7,%G53# 0-# 4'(*# 1+# 8'*7+-,'%# )(<(01# %0# 7+%<(0# <(0# 10#

.'%50%-070%-#)(#9G%G8,.,+,*0#="" >#T#1+#),88G*0%.0#)(#4+.-0#)0#4*G8G*0%.03#)+%5#(%0#4*'70550#

)0#.'%-*+-#10#4*'70--+%-#)'%%0#)G;:#5'%#.'%50%-070%-#+(#.'%-*+-#)G8,%,-,83#50(10#7+%<(0#1+#

&'1'%-G#)(#9G%G8,.,+,*0#)0#520%F+F0*>#@0#41(53#+1'*5#<(0#10#4+.-0#)0#4*G8G*0%.0#40(-#B-*0#

.'%.1(# 5+%5# 4*,I3# 1+# 4*'70550# )0# .'%-*+-# )',-# .'%-0%,*# 12,%-GF*+1,-G# )05# G1G70%-5#

'9;0.-,&070%-# 0-# 5(9;0.-,&070%-# 0550%-,015# )(# .'%-*+-3# )'%-# 10# 4*,I># ?2'%# 4'(**+,-# ,.,#

*+44*'.H0*#105#.'%),-,'%5#)0#&+1,),-G#)2(%0#4*'70550#)0#.01105#)2(%0#'88*0#)0#.'%-*+.-0*3#

1+<(0110#074'*-0#8'*7+-,'%#)(#.'%-*+-#)E5#<(20110#*0Z',-#(%0#+..04-+-,'%>##

S0-#,%5-*(70%-# .'%5-,-(-,8# )2(%# +&+%-A.'%-*+-#,11(5-*0# 4+*8+,-070%-# 10# 8,F070%-# )(#

.'%50%-070%-# )(#4*'70--+%-# +(# .'%-*+-# )G8,%,-,83# 4(,5<(0# -'(5# 105# G1G70%-5# 0550%-,015# )(#

.'%-*+-#4*';0-G#5'%-#)G-0*7,%G5#(6#+)+*+.#)+%5#1+#4*'705503#-'(5#5+(8#10#.'%50%-070%-#)(#

9G%G8,.,+,*0#<(,#4'(**+#.H',5,*#)2'4-0*#'(#%'%#4'(*#1+#8'*7+-,'%#)(),-#.'%-*+->#?0#4*'70--+%-#

%0#4'(**+#41(53#5+(8#*G5,1,+-,'%#)0#1+#4*'705503#1+#*G&'<(0*3#4(,5<(0#.0--0#*G&'.+-,'%#40%)+%-#

10#-0745#1+,55G#+(#9G%G8,.,+,*0#4'(*#'4-0*#50*+#,%088,.+.0>##

O1# 05-# %G.055+,*0# )0# 4*G.,50*# <(2,1# 05-# 4'55,910# )0# 7')G*0*# 10# 8,F070%-# )(#

.'%50%-070%-#)+%5#.05#+&+%-A.'%-*+-5#0%#105#+..'74+F%+%-#)0#.'%),-,'%5#5(540%5,&053#<(,3#

5,#01105#%0#50#*G+1,50%-#4+53#40*70--*'%-#+(I#4*'70--+%-5#)0#50#)G1,0*#)(#4+.-0#0-#+,%5,#)0#

#
*) %#$%#2H$-%' 4.$%66@\%
!+%)4;1FFAFD3%FJ@I6W"6\6-%6I%R:H$%@I6W%914.AF.%4:R14_3%;E%;412.%;35%D1F.4A.5%%
!* %<$%91E4%EF3%:.E;3%a:F:4AV3-%Q$%['ZCN%3.%0$%[(C*Mb%c51E5%VA%;24$d-%!#6I+3-)&%+3/+')$%-#%-%@I67%%
!! %#$%#2H$-%' 4.$%66@K%%
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*0-*'(&0*#10(*#1,90*-G#)0#.'%50%-,*>#D%#12+950%.0#)0#.'%),-,'%5#)0#.0#-J403#10#8,F070%-#)(#

.'%50%-070%-# )05# 4+*-,05# 05-# 088,.+.03# 4(,5<(201105# %0# 4'(**'%-# 0%# 8+,*0# 8,3# 0-# 50# &0**'%-#

.'%-*+,%-05#)0#.'%-*+.-0*#501'%#105#.,*.'%5-+%.05>##

#

B. L’incontestable efficacité des avant-contrats !

?2,%-G*B-#<(0#4*G50%-0%-#.05#7G.+%,5705#54G.,8,<(05#4'(*#10(*5#9G%G8,.,+,*05#*G5,)0#

)+%5#10(*#8+.(1-G#)0#5(95-,-(-,'%#)+%5#105#)*',-5#)(#-,0*5#0%#.+5#)0#&,'1+-,'%>##

@04(,5# 12'*)'%%+%.0# )(# !U# 8G&*,0*# RU!h# 10# S')0# .,&,1# 40*70-# )0# 5+%.-,'%%0*#

12,**0540.-#)0#.05#+&+%-A.'%-*+-5#4+*#10(*#0IG.(-,'%#8'*.G0#0%#.+5#)0#7+(&+,50#8',#)(#-,0*5"#3#

1+<(0110#G-+%-# +44*G.,G0# ),88G*0770%-# 501'%# 1+# %+-(*0# )(#.'%-*+-# &,'1G># S'),8,+%-# (%0#

;(*,54*()0%.0#9,0%#.'%%(0#)0#1+#.H+79*0#7,I-0#)0#1+#S'(*#)0#.+55+-,'%"$3#10#S')0#4*G&',-#

+(;'(*)2H(,# <(0# 12+%%(1+-,'%# )(# .'%-*+-# .'%.1(# +&0.# (%# -,0*5# 0%# &,'1+-,'%# )2(%# 4+.-0# )0#

4*G8G*0%.0#05-#5(9'*)'%%G0#:#1+#)G7'%5-*+-,'%#)0#1+#.'%%+,55+%.0#4+*#.0#-,0*5#)0#120I,5-0%.0#

)(#4+.-0#+,%5,#<(0#)0#12,%-0%-,'%#4'(*#10#9G%G8,.,+,*0#)0#520%#4*G&+1',*>#M1(5#+,5G70%-3#10#

9G%G8,.,+,*0#)2(%0#4*'70550#+J+%-#G-G#&,'1G0#4+*#5'%#+(-0(*#%2+(*+#<(+%-#:#1(,#<(2:#)G7'%-*0*#

<(0#10#-,0*5#+&+,-#.'%%+,55+%.0#)0#120I,5-0%.0#)0#.0-#+&+%-A.'%-*+->##

N+%.-,'%%G5#4+*#1+#5+%.-,'%#1+#41(5#088,.+.0#)(#S')0#.,&,1#:#5+&',*#120IG.(-,'%#8'*.G03#

.05#+&+%-A.'%-*+-5#5'%-#4+*-,.(1,E*070%-#"#+--*+J+%-5#="%#4'(*#105#.'%-*+.-+%-5>#D%#0880-3#,15#

40*70--0%-#+(#.*G+%.,0*#)0#12'91,F+-,'%3#:#5+&',*#10#9G%G8,.,+,*0#)0#1+#4*'70550#'(#)(#4+.-03#

)2'9-0%,*#410,%0#5+-,58+.-,'%#4+*#10#9,+,5#)0#1+#*G+1,5+-,'%#)0#10(*#.'%-*+-#1'*5<(0#.0#)0*%,0*#

%205-# 4+5# 0IG.(-G# .'**0.-070%-# 4+*# 10# 4*'70--+%-#0-# <(0# 10# -,0*5# 05-# )0# 7+(&+,50# 8',>#

@2+,110(*53#+8,%#)2G&,-0*#.0#*,5<(03#105#-,0*5#5'%-#,%.,-G5#:#+%-,.,40*#12,%'44'5+9,1,-G#)(#.'%-*+-#

<(2,15# 4'(**+,0%-# .'%.1(*0# +&0.# (%# 4*'70--+%-3# +(# 7'J0%# )05# +.-,'%5# ,%-0**'F+-',*05"&#

.'%5+.*G05#4+*#10#%'(&01#+*-,.10#!!RV#)(#S')0#.,&,1#+(-'*,5+%-#.01(,#<(,#4'(**+,-#+&',*#(%#

)'(-03#)2,%-0**'F0*#10#5(44'5G#9G%G8,.,+,*0#5(*#120I,5-0%.0#)(#4+.-0#0-#5(*#5'%#,%-0%-,'%#)0#

520%#4*G&+1',*>##

#
!# %&$%QA4e234-%!47+C-#$37+6)/?464$%7+3/+3-)&%+')66/$+347+')$%-#%7+#(-B7+1")-3)$$#$'4+3/+@J+52?-&4-+KJ@L-%
M>O%#2H$%@I6W%9$%@K8%
!$ %#A55$-%_2B.3-%@G%_A2%@IIW%FJI\ "67$\8W%
!%%&$%Q'MQ+CM-%!47+C-#$37+6)/?464$%7+3/+3-)&%+')66/$+347+')$%-#%7+#(-B7+1")-3)$$#$'4+3/+@J+52?-&4-+
KJ@L-%)(*+'&%*%%%
!&%G.&3$%%
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T#.Q-G#)05#.'%-*+-5#4*G4+*+-,85#<(0#.'%5-,-(0%-#105#+&+%-A.'%-*+-53#,1#52+&E*0#<(0#10#

1GF,51+-0(*#+#'(&0*-#1+#4'*-0#:#12+%-,.,4+-,'%#)+%5#.0*-+,%5#.'%-*+-5#)G8,%,-,85>##

#

§2. Le figement du consentement dans les opérations de cessions d’obligations 

 ?2+%-,.,4+-,'%# )(# .'%50%-070%-# )2(%0# 4+*-,0# 05-# 40(# 8*G<(0%-0# )+%5# 105# .'%-*+-5#

.1+55,<(053#7+,5#10#1GF,51+-0(*#120%.'(*+F0#)+%5#105#.'%-*+-5#)0#.055,'%#)2'91,F+-,'%53#0-#41(5#

4+*-,.(1,E*070%-#)0#.*G+%.05>#P(2,1#52+F,550#)2(%0#.*G+%.0#.1+55,<(0#iTj#'(#4*'8055,'%%0110#

i`j3#10#.'%50%-070%-#+%-,.,4G#)0#5+#.055,'%#507910#4'55,9103#5'(5#.'(&0*-#)0#5+#5(88,5+%-0#

,)0%-,8,.+-,'%>###

#

# # A. L’admission du consentement anticipé à une opération sur créance de 

droit commun  

# M1(5,0(*5#.'%-*+-5#40(&0%-#8+,*0#12'9;0-#)2(%#.'%50%-070%-#+%-,.,4G3#0-#.0#F*n.0#:#)05#

4*G&,5,'%5#-0I-(01105#54G.,8,<(05#0%#.0#50%5>#O1#52+F,-#)0#.'%-*+-5#-*+%51+-,85#)0#4*'4*,G-G3#)'%-#

10#.'%50%-070%-#:#.0#-*+%580*-#40(-#B-*0#)'%%G#4+*#+&+%.03#.205-A: A),*0#)0#7+%,E*0#+%-,.,4G0>##

?0# 7G.+%,570# )0# 1+# .055,'%#)0# .'%-*+-# %2G-+,-# *0.'%%(# <(0# )+%5# )05# HJ4'-HE505#

4+*-,.(1,E*05#+&+%-#1+#*G8'*70#)(#)*',-#)05#.'%-*+-5>#@04(,53#05-#.'%5+.*G0#0%#)*',-#.'77(%#

(%#4*,%.,40#FG%G*+1#)0#.055,9,1,-G#)(#.'%-*+-3#:#5+&',*#1+#8+.(1-G#4'(*#-'(-#.'%-*+.-+%-#)0#.G)0*#

505#.'%-*+-5#:#-,-*0#+(-'%'70>#S'770#10#5'(1,F%0#X'%5,0(*#TJ%E53#"#12,%.055,9,1,-G#)0&,0%-3#

5J7G-*,<(070%-3#0I.04-,'%%0110#="' >#?2+*-,.10#!R!h#)(#S')0#.,&,1#G%'%.0#:#.0-#GF+*)#<(2" #(%#

.'%-*+.-+%-3#10#.G)+%-3#40(-#.G)0*#5+#<(+1,-G#)0#4+*-,0#+(#.'%-*+-#:#(%#-,0*53#10#.055,'%%+,*03#

+&0.#12+..'*)#)0#5'%#.'.'%-*+.-+%-3#10#.G)G#=3#12+1,%G+#5(,&+%-#4*G.,50#<(0#12+..'*)#)(#.G)G#

40(-#B-*0# *0.(0,11,#)0# 7+%,E*0# +%-,.,4G03# .205-A: A),*0# <(0# .0--0# .055,'%# )0# .'%-*+-# 40(-#

&+1+91070%-#B-*0#+..04-G0#4+*#+&+%.0#4+*#10#.'%-*+.-+%-#)'%-#1+#<(+1,-G#)0#4+*-,0#50*+#.G)G0#

:#(%#-,0*53#10#.055,'%%+,*0>#T(-*070%-#),-3#10#%'(&01#+*-,.10#!R!h#)(#S')0#.,&,1#.'%5+.*0#10#

4*,%.,40#501'%#10<(01#40(-#8+,*0#12'9;0-#)2(%0#+%-,.,4+-,'%3#10#.'%50%-070%-#)2(%0#4+*-,0#:#1+#

5(95-,-(-,'%#)0#5+#4'5,-,'%#.'%-*+.-(0110"( #:#(%#-,0*5>#S0--0#1,9G*+-,'%#)(#.G)+%-#50*+#-'(-08',5#

.'%),-,'%%G0#:#5+#%'-,8,.+-,'%#'(#:#5+#4*,50#)2+.-0#4+*#10#.G)G>##

#
!' %($%'b,CN -%! #+'477&)$+34+')$%-#%-%>4$%3.%0A.4$-%@I6W-%FJ@WI%
!( %)$%>CN&'bCN-%O$%ZC,+#),-%b"Y%('+O&+CM-%M25)-64+3/+3-)&%+347+')$%-#%7=+3/+-2C&64+C2$2-#1+4%+34+1#+
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§2. L’absence d’anticipation du consentement dans une simple stipulation pour 

autrui 
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Chapitre second : L’anticipation de l’(in)capacité  
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Section I : Des anticipations relatives à l’incapacité des personnes physiques  
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§1. Des anticipations relatives à l’imprévisibilité de l’incapacité  
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  A. Le recours à des actes unilatéraux extrapatrimoniaux anticipatoires  
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  B. Le mandat de protection future, un contrat anticipatoire  
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§2. Des anticipations relatives à l’imprévisibilité du décès  
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  A. Le déclin de l’ancestrale prohibition des pactes sur succession future 
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  B. Illustrations de la validité de l’anticipation successorale contractuelle  
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Section II : Des anticipations relatives à la capacité des personnes morales   
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5'%#,77+-*,.(1+-,'%>#M'(*-+%-3#40%)+%-#1+#4G*,')0#)0#8'*7+-,'%#)0#1+#5'.,G-G3#)0#%'79*0(I#

+.-05#5'%-#%G.055+,*05#:#120I0*.,.0#)0#5+#8(-(*0#+.-,&,-G>#@E5#1'*53#.05#+.-05#40(&0%-#B-*0#4+55G5#

+1'*5#<(0#.0--0#5'.,G-G#%205-#4+5#0%.'*0#.+4+910#im!j3#7+,5#.0*-+,%5#5'%-#4*'5.*,-53#-01#<(0#105#

)07+%)05#)2+F*G70%-5#imRj>##

 

§1. L’anticipation de la capacité d’une personne morale en formation 

# ?05#+55'.,G5#)2(%0#5'.,G-G#0%#8'*7+-,'%#40(&0%-#.'%.1(*0#)05#+.-05#0%#5'%#%'7#+1'*5#

<(20110#05-#0%.'*0#,%.+4+910#iTj3#.05#+.-05#5'%-#4'(*-+%-#&+1+9105#.'770#0%#-G7',F%0#1+#

4'55,9,1,-G#)0#105#*04*0%)*0#4'(*#10#.'74-0#)0#1+#5'.,G-G#(%0#8',5#.0110A.,#,77+-*,. (1G0#i`j>##

#

#

#
&(%#A55$-%_2B.3$-%@8%F1H$%678I%FJWL"6IKG@%%
&)%!$%N)*&'Y+-%,1#/74+')664-'&#14-%&$%!$%YCNOMC%3.%!"#$%M)>'-+! 47+(-&$'&(#147+'1#/747+347+')$%-#%7+
3"#55#&-47-%(3B.3F51-%(35%2F.:a4AV35-%@I66-%FJ@LW-%9$%687%



! Rh!

  A. L’accomplissement d’actes pour le compte d’une société dépourvue 

de personnalité morale   

# ?2+*-,.10# !baR#)(#S')0# .,&,1#4*G&',-#<(0#105#5'.,G-G5# ;'(,550%-# )0#1+#40*5'%%+1,-G#

7'*+10#:#.'74-0*#)0#10(*#,77+-*,.(1+-,'%>#$*#.205-#1+#40*5'%%+1,-G#7'*+10#<(,#10(*#40*70-#

)2+F,*#0%#;(5-,.03#)0#4+550*#)05#.'%-*+-5#'(#0%.'*0#)2+&',*#(%#4+-*,7',%0#),5-,%.->#S'%8G*0*#:#

(%0#5'.,G-G#(%0#40*5'%%+1,-G#7'*+10#1+#*0%)#+,%5,#.+4+910#)20I0*.0*#5'%#+.-,&,-G>#S040%)+%-3#

)(*+%-# 10# 1+45# )0# -0745# .'74*,5# 0%-*0# 1+# 5,F%+-(*0# )05# 5-+-(-5# 4+*# 105# 8(-(*5# +55'.,G5# 0-#

12,77+-*,.(1+-,'%#0880.-,&0#)0#.0--0#8(-(*0#5'.,G-G3#1+#5-*(.-(*0#5'.,+10#0%#8'*7+-,'%#*0%.'%-*0#

1+#%G.055,-G#)0#.'%.1(*0#)05#+.-05#%G.055+,*05#:#5+#.'%5-,-(-,'%>##

# e+.0#:#.0#.'%5-+-3#1+#1',#)(#Ra#;(,110-#!lhh#5(*#105#5'.,G-G5#.'770*.,+105#+#,%5-+(*G#1+#

%'-,'%#)0#5'.,G-G#0%#8'*7+-,'%3#%'-,'%#+J+%-#40*7,5#)0#<(+1,8,0*#12G-+-#)0#1+#8(-(*0#40*5'%%0#

7'*+10#+&+%-#5'%#,77+-*,.(1+-,'%>#?0#*GF,70#+441,.+910#:#.0--0#%'-,'%#05-#),88,.,10#:#G-+91,*#

.+*#,1#%G.055,-0#<(0#5',0%-#4*'-GFG5#105#,%-G*B-5#)05#8(-(*5#+55'.,G53#.0(I#)05#-,0*5#+70%G5#:#

.'%-*+.-0*#+&0.#0(I#'(#0%.'*0#.01(,#)0#12,%-G*B-#)0#1+#8(-(*0#5'.,G-G>###

X+,5# +1'*5# .'770%-# 40*70--*0# :# (%0# 5'.,G-G# 0%# 8'*7+-,'%# )0# 4+550*# 105# +.-05#

%G.055+,*05#:#5+#.'%5-,-(-,'%#+1'*5#<(0#.0--0#)0*%,E*0#05-#,%.+4+910#C#?2+*-,.10#!baV#)(#S')0#

.,&,1#40*70-#)0#*G4'%)*0#:#.0--0#<(05-,'%#0%#G%'%Z+%-#<(0#"#105#40*5'%%05#<(,#'%-#+F,#+(#%'7#

)2(%0#5'.,G-G#0%#8'*7+-,'%#+&+%-#12,77+-*,.(1+-,'%#5'%-#-0%(05#)05#'91,F+-,'%5#%G05#)05#+.-05#

+,%5,# +..'741,5#=># ?2+*-,.10# ?R!UAh# )(# S')0# )0# .'770*.0# 4*G.,50# :# 5'%#-'( *#<(0# "#105#

40*5'%%05# <(,# '%-# +F,# +(# %'7# )2(%0# 5'.,G-G# 0%# 8'*7+-,'%# +&+%-# <(20110# +,-# +.<(,5# 1+#

;'(,55+%.0#)0#1+#40*5'%%+1,-G#7'*+10#5'%-#-0%(5#5'1,)+,*070%-#0-#,%)G8,%,70%-#*054'%5+9105#

)05#+.-05#+,%5,#+..'741,53#:#7',%5#<(0#1+#5'.,G-G3#+4*E5#+&',*#G-G#*GF(1,E*070%-#.'%5-,-(G0#0-#

,77+-*,.(1G03#%0#*04*0%%0#105#0%F+F070%-5#5'(5.*,-5#=>#D%#5'7703#1'*5<(2(%0#5'.,G-G#05-#0%#

8'*7+-,' %3#.0#5'%-#105#8(-(*5#+55'.,G5#<(,#&'%-#+F,*#+(#%'7#0-#4'(*#10#.'74-0#)0#.0--0#5'.,G-G3#

.+*#52,1#+**,&+,-#<(0#1+#5'.,G-G#.'%-*+.-0#0110A7B703#12+.-0#4+55G#50*+,-#+%%(1G#4'(*#)G8+(-#)0#

.+4+.,-G#0-#%0#4'(**+,-#4+*#1+#5(,-0#B-*0#.'%8,*7G#1'*5<(2,77+-*,.(1+-,'%#50*+,-#8+,-0>##

T#1+#10.-(*0#)0#.05#'950*&+-,'%53#%'(5#%'(5#)07+%)'%5#'W#12+%-,.,4+-,'%#4'(**+,-A0110#

9,0%#50#1'F0*#)+%5#.0#7G.+%,570#)2+..'741,55070%-#)2+.-05#+(#%'7#)2+(-*(,>#?+#*G4'%50#50#

5,-(0#0%#+&+13#)+%5#1+#*04*,50#4'55,910#4+*#.0--0#5'.,G-G#)05#+.-05#<(,#'%-#G-G#.'%.1(5#+1'*5#

7B70#<(20110#0%#G-+,-#,%.+4+910>##

#

#
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  B. La reprise des actes par la société immatriculée  

 ?+#5'.,G-G#*GF(1,E*070%-# ,77+-*,.(1G0#40(-# *04*0%)*0# )05#+.-05# .'%.1(5# )+%5#5'%#

,%-G*B-#+&+%-#5+#8'*7+-,'%>#?05#+*-,.105#!baV#)(#S')0#.,&,1#0-#?>#R!UAh#)(#S')0#)0#.'770*.0#

4*G&',0%-# 0%# 0880-# <(2+4*E5#,77+-*,.(1+-,'%# )0# 1+# 5'.,G-G# 105# +.-05# +..'741,5# 4+*# 105#

8'%)+-0(*5#+(#%'7#)0#.0--0#5'.,G-G#50*'%-#*04*,5#0-#.05#)0*%,0*5#50*'%-#+1'*5#*G4(-G5#+&',*#G-G#

5'(5.*,-5#)E5#12'*,F,%0#4+*#1+),-0#5'.,G-G>##

# M'(*#<(0#.0--0#*04*,50#)05#0%F+F070%-5#;(*,),<(05#5',-#0880.-,&0#0-#&+1+9103#105#+.-05#

)',&0%-# +&',*# G-G# 0I4*055G70%-# 5'(5.*,-5# 4+*# )05# 40*5'%%05# +J+%-# +F,# +(# %'7# )0# 1+),-0#

5'.,G-G3#0-#)',&0%-#B-*0#;(*,),<(05#.205-A: A),*0#<(2,15#)',&0%-#,741,<(0*#)05#1,0%5#)0#)*',->#N,#

105#.'%),-,'%5#)0#*04*,50#-0%+%-#+(I#40*5'%%05#+J+%-#.'%-*+.-G#+,%5,#<(0#.01105#-0%+%-#:#1+#

%+-(*0#)05#0%F+F070%-#5'(5.*,-5#5'%-#*0540.-G53#+1'*5#105),-5#+.-05#5'%-#5(5.04-,9105#)2B-*0#

*04*,5#4+*#1+#5'.,G-G#,77+-*,.(1G0>##

?+#*04*,50#4+*#1+#5'.,G-G#8*+,.H070%-#.'%5-,-(G0#)05#0%F+F070%-5#5'(5.*,-5#+(#.'(*5#

)0#5+#4G*,')0#)0#8'*7+-,'%#40(-#520880.-(0*#501'%#-*',5#4*'.G)(*05>#?+#5'.,G-G#%'(&011070%-#

,77+-*,.(1G0#40(-#*04*0%)*0#+(-'7+-,<(070%-#)05#+.-05#+..'741,5#0%#&0*-(#)2(%#7+%)+-#

)'%%G#4+*#105#8(-(*5#+55'.,G5#:#12(%#)20%-*0#0(I#4'(*#+F,*#4'(*#10#.'74-0#)0#1+#5'.,G-G#:#1+#

.'%),-,'%# <(0# 105# +.-05# &,5G5# 4+*# 10# 7+%)+-# *0540.-0%-# )05# 7')+1,-G5# 8,IG05# 4+*# )G.*0->#

D%5(,-03#1+#*04*,50#)05#+.-05#40(-#*G5(1-0*#)0#1+#5,F%+-(*0#)05#5-+-(-5#)E5#1'*5#<(2(%#G-+-#)0#.05#

+.-05#05-#+%%0IG#+(I#5-+-(-5>#D%8,%3#4'5-G*,0(*070%-# :#12,77+-*,.(1+-,'%# )0#1+#5'.,G-G3#1+#

*04*,50#)05#+.-05#40(-#*G5(1-0*#)2(%0#)G.,5,'%#0I4*0550#)05#+55'.,G5#4*,50#:#1+#7+;'*,-G>##

X0%-,'%%'%5#<(2:#.0#4*'4'53#(%0#)G.,5,'%#*G.0%-0#)0#1+#.H+79*0#.'770*.,+10#)0#1+#

S'(*#)0#.+55+-,'%#+#G%'%.G#<(2(%#.'%-*+-#.'%.1(#4+*#(%0#5'.,G-G#0%#8'*7+-,'%#%0#4'(&+,-#

B-*0#*04*,5#4+*#1+#5'.,G-G#,77+-*,.(1G0#<(0#52,1#70%-,'%%0#<(0#105#8'%)+-0(*5#'%-#+F,#4'(*#10#

.'74-0#)0#1+#5'.,G-G'* >##

D%#5'7703#10#7G.+%,570#)0#*04*,50#)05#+.-05#)05#5'.,G-G5#0%#8'*7+-,'%#-G7',F%0#)0#

1+#4'55,9,1,-G#'880*-0#+(I#40*5'%%05#7'*+105#0%.'*0#,%.+4+9105#)0#.'%-*+.-0*#)+%5#1+#705(*0#

'W#12+&E%070%-#)0#10(*#.+4+.,-G#05-#4*G&,5,910>#?05#5'.,G-G5#0%.'*0#,77+-*,.(1G05#+%-,.,40%-#

10(*#4*'4*0#0I,5-0%.0#;(*,),<(03#0-#4+*-+%-3#10(*#.+4+.,-G#:#.'%-*+.-0*'! >##

#
'+ %#A55$-%D1_$-%6I%gE2F%@I@I%FJ6L"6W$KK6%
'* %<$%3F%D3%53F5%&$%Q'MQ+CM-%1e5$%51E5%#C-%8"%3.%@"%D/$%4:EF$%6G%F1H$%@I68-%)(*+'&%*+1)'*+' &%$%%
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LG+%7',%53#12+%-,.,4+-,'%#)0#1+#.+4+.,-G#)05#40*5'%%05#7'*+105#*05-0#.+%-'%%G0#:#

12+..'741,55070%-#)2+.-05#;(*,),<(053#4(,5<(2,1#507910#<(0#1+#5'.,G-G#0%#8'*7+-,'%#%0#4(,550#

4+5#8+,*0#12'9;0-#)2(%#+F*G70%->##

#

§2. L’anticipation impossible de la capacité d’une personne morale candidate à 

une demande d’agrément 

# p%0# 5'.,G-G# 0%# 8'*7+-,'%# 40(-A0110# B-*0# +F*GG0# +1'*5#<(20110# %20I,5-0# 4+5# 0%.'*0#

;(*,),<(070%-#C#?+#*G4'%50#05-#%GF+-,&0#iTj#0-#;(5-,8,G0#4+*#5'%#,%5(88,5+%-0#,)0%-,8,.+-,'%#

i`j>##

#

  A. L’impossible agrément d’une société en formation   

# S'770#%'(5#&0%'%5#)0#12G-(),0*3#105#8'%)+-0(*5# )2(%0#5'.,G-G#0%#8'*7+-,'%#5'%-#

+(-'*,5G5#:#4+550*#)05#+.-05#0%#5'%#%'73#105<(015#50*'%-#*04*,5#:#1+#5(,-0#)0#12,77+-*,.(1+-,'%#

)0#.0110A.,>#M'(&'%5A%'(5#4'(*#+(-+%-#0%#)G)(,*0#<(2(%0#5'.,G-G#0%#8'*7+-,'%#4(,550#B-*0#

+F*GG0#)0#7+%,E*0#+%-,.,4G0#1'*5<(20110#50#4'*-0#.+%),)+-0#:#12+.<(,5,-,'%#)0#-,-*05#5'.,+(I#C##

# p%#+**B-#*0%)(#4+*#1+#S'(*#)2+4401#)0#M+*,5#0%#)+-0#)(#RR#504-079*0#RU!d'" #%'(5#

40*70-#)0#*G4'%)*0#4+*#1+#%GF+-,&0#:#.0--0#,%-G*055+%-0#<(05-,'%>#D%#12054E.03#12+.-,'%%+,*0#

)2(%0#5'.,G-G#+%'%J70#5'(H+,-+,-#.G)0*#505#+.-,'%5#:#(%#%'(&01#+.-,'%%+,*03#10<(01#)0&+,-#

B-*0#+(#4*G+1+910#5'(7,5# :# (%0#4*'.G)(*0# )2+F*G70%-#)(# ),*0.-',*0# )0#1+#5'.,G-G>#S0#<(,#

*0%)+,-#.0--0#+88+,*0#5,#4+*-,.(1,E*03#G-+,-#10#8+,-#<(2,1#52+&G*+,-#0%#*G+1,-G#<(0#10#.+%),)+-#:#

12+.<(,5,-,'%#%2G-+,-#+(-*0#<(2(%0#5'.,G-G#0%#8'*7+-,'%#)G4'(*&(0#)0#.0#8+,-3#)0#40*5'%%+1,-G#

7'*+10>#D%#)2+(-*05#-0*7053#10#.055,'%%+,*0#G-+,-#0%.'*0#,%0I,5-+%-#;(*,),<(070%-#+(#7'70%-#

)0#1+#)07+%)0#)2+F*G70%->##

# N0#8'%)+%-#5(*#12+*-,.10#?>#RRbARa#)(#S')0#)0#.'770*.0#G%(7G*+%-#105#70%-,'%5#

%G.055+,*05#:#12,)0%-,8,.+-,'%#)(#.+%),)+-3#1+#5'.,G-G#'9;0-#)0#1+#.055,'%#+*F(+#)(#8+,-#<(0#

12+950%.0# )0# 40*5'%%+1,-G# ;(*,),<(0# )2(%0# 5'.,G-G# 0%# 8'*7+-,'%# 05-# )0# %+-(*0# :# *0%)*0#

,74'55,910#5'%#,)0%-,8,.+-,'%#4*G.,503#)0#5'*-0#<(2,1#%2G-+,-#4+5#4'55,910#<(0#.0--0#)0*%,E*0#

5',-#+F*GG0>##

#
'! %0A425-%@@%539.$%@I6G-%D/$%G"L-%FJ6KX6WKLW-%Q$%DX%N'%)D.1%R2FAFD35%



! Rl!

# S0--0#5'1(-,'%#%'(5#4+*+,-#9,0%&0%(03#.+*#.0*-05#1+#*04*,50#)2+.-05#4+*#(%0#5'.,G-G#

,77+-*,.(1G0#05-#+(-'*,5G03#7+,5#0%#12054E.0#.0#7'J0%#05-#,%'4G*+%-#)+%5#1+#705(*0#'W#" #1+#

&+1,),-G#)0#1+#)07+%)0#)2+F*G70%-#)',-#52+44*G.,0*#:#5+#)+-0#)0#4*G50%-+-,'%#=#0-#%'%#+(#

7'70%-#'W#1+#5'.,G-G#50*+#,77+-*,.(1G0#+(#*0F,5-*0#)(#.'770*.0#0-#)05#5'.,G-G5>##

#

  B. Une impossibilité justifiée par l’absence d’identification de l’opération 

et du candidat  

# X'%5,0(*#̀+*9,0*#*01E&0#<(0#1+#;(5-,8,.+-,'%#)0#.0--0#5'1(-,'%#)'%%G0#4+*#105#;(F05#

*G5,)0#5+%5#)'(-0#)+%5#1+#%G.055,-G#)2(%0#5(88,5+%-0#,)0%-,8,.+-,'%#)0#12'4G*+-,'%#4*';0-G0#0-#

)0#1+#40*5'%%0#.055,'%%+,*0'# #4' (*#<(0#.0110A.,#5',-#&+1+910>##

# p%0# .055,'%# )0# -,-*05# 0%-*+,%0# 10# -*+%580*-# )0# 4*'4*,G-G# )0# .0(IA.,># XB70# 5,# 105#

.055,'%5# )2+.-,'%5# )070(*0%-# 1,9*053# ,1# %20%# *05-0# 4+5# 7',%5# <(201105# .'%5-,-(0%-# (%# +.-0#

,74'*-+%-#4'(*#1+#5'.,G-G#0-#105#+55'.,G5#*05-+%-5#)+%5#1+#705(*0#'W#12+55'.,G#0%-*+%-#+.<(,0*-#

(%#)*',-#)0#4+*-,.,40*#+(I#)G.,5,'%5#.'110.-,&05>#@0#41(53#)+%5#12+88+,*0#<(,#8+,-#12'9;0-#)0#.0--0#

*G810I,'%3# 105# 5-+-(-5# )0# 1+# 5'.,G-G# 5'(70--+,0%-# .0--0# .055,'%# :# (%0# .1+(50# )2+F*G70%-3#

1+<(0110#40*70-#+(I#+55'.,G5#*05-+%-5#)0#.'%50%-,*#'(#%'%#:#120%-*G0#)(#.+%),)+-#.055,'%%+,*0#

+(#50,%#)0#1+#5'.,G-G>#?+#4*G50%.0#)0#.0--0#.1+(50#)G7'%-*0#<(0#105#8'%)+-0(*5#)0#1+#5'.,G-G#

)G5,*+,0%-#F+*)0*#10#.'%-*Q10#5(*#105#40*5'%%05#0%-*+%-#)+%5#.0--0#)0*%,E*0>#T#.0--0#8,%3#0%.'*0#

8+11+,-A,1#4'(&',*#,)0%-,8,0*#5(88,5+770%-#10#.+%),)+-#:#12+.<(,5,-,'%#)05#-,-*053#'*#105#;(F05#

.'%5,)G*E*0%-#<(0#.01+#G-+,-#*0%)(#,74'55,910#)(#8+,-#)0#12+950%.0#)20I,5-0%.0#;(*,),<(0#)0#1+#

5'.,G-G#0%.'*0#0%#8'*7+-,'%>#N2,1#+#G-G#8+,-#&+1',*#<(0#1+#.,*.'%5-+%.0#<(0#1+#5'.,G-G#%2G-+,-#

4+5#,77+-*,.(1G0#+(*+,-#G-G#,%),88G*0%-0#)+%5#1+#705(*0#'W#105#,%8'*7+-,'%5#%G.055+,*05#i%'73#

4*G%'73#+)*0550#)(#.055,'%%+,*0j#8,F(*+,0%-#)+%5#1+#)07+%)03#.0-#+*F(70%-#%2+#4+5#G-G#*0-0%(#

4+*# 105# ;(F05# +J+%-# .'%5,)G*G#<(0# 1+# 5'.,G-G# .+%),)+-0# G-+,-# )G4'(*&(0# )0# 40*5'%%+1,-G#

;(*,),<(03#0-#4+*-+%-3#<(0#105#,%),.+-,'%5#8'(*%,05#G-+,0%-#,74*'4*05#:#12,)0%-,8,0*>##

# D%#5'7703#12+%-,.,4+-,'%#)0#1+#.+4+.,-G#)2(%0#40*5'%%0#7'*+10#)070(*0#-'(-#:#8+,-#

4'55,910#4'(*#1+#.'%.1(5,'%#)0#.0*-+,%5#+.-053#7+,5#.0--0#4'55,9,1,-G#*05-0#.+%-'%%G0#:#)05#

+.-05#%0#%G.055,-+%-#4+5#<(2(%0#,)0%-,8,.+-,'%#4+*-,.(1,E*0#)0#1+#40*5'%%0#7'*+10#5',-#4*G&(0#

4+*#105#-0I-05>#$*3#12+F*G70%-#)(#)G9,-0(*#.G)G#,74'50#;(5-070%-#<(0#10#.055,'%%+,*0#5',-#

5(88,5+770%-#,)0%-,8,G3#0-#4+*-+%-3#%G.055+,*070%-#0I,5-+%-#;(*,),<(070%->#

#
'# %&$%Q'MQ+CM-%!"#$%&'&(#%&)$+8/-&3&9/4+4%+1#+'477&)$+34+'-2#$'4-%)(+'&%*+1)'*+'&%#



! VU!

TITRE SECOND 

L’ANTICIPATION CONTRACTUELLE DES ÉLÉMENTS !"#$%&'(+"#'!$"'  

#

# $(-*0# 10# .'%50%-070%-# 0-# 1+# .+4+.,-G3# 10# -*',5,E70# 4,1,0*# )(# .'%-*+-# .'%.0*%0# 5'%#

.'%-0%(3# <(,# )',-# B-*0# 1,.,-0# 0-# .0*-+,%>#S205-# .0# )0*%,0*# G1G70%-# 0550%-,01# <(,# 05-# 10# 41(5#

5'(&0%-#'9;0-#:#+%-,.,4+-,'%>#S0--0#4'55,9,1,-G#)2+%-,.,4+-,'%#05-#1'(+910#)+%5#1+#705(*0#'W#

0110#40*70-#)0#),&0*5,8,0*#105#'9;0-5#)05#.'%-*+-53#105<(015#40(&0%-#+,%5,#4'*-0*#5(*#)05#.H'505#

0%.'*0#,%0I,5-+%-05#iSH+4,-*0#4*07,0*j3#,%+1,G%+9105#'(#,%),54'%,9105#iSH+4,-*0#50.'%)j>##

#

#

#

#

#

#

#

#

#

#

#

#

#

#

#

#

#

#

#



! V!!

Chapitre premier : L’anticipation de l’existence même de l’objet du contrat 

#

# P(2,1# 52+F,550# )0# .'%-*+-5# 4'*-+%-# 5(*# )05# .H'505# 8(-(*05# i50.-,'%# Oj3# )0# .'%-*+-5#

4'*-+%-#5(*#)05#.'%-*+-5#8(-(*5#i50.-,'%#OOj#'(#0%.'*0#)0#.'%-*+-5#4'*-+%-#5(*#)05#)*',-5#8(-(*5#

i50.-,'%#OOOj3#12+%-,.,4+-,'%#4'*-0#5(*#12'9;0-#7B70#)(#.'%-*+->#@+%5#.05#-J405#)0#.'%-*+-53#

10(*#'9;0-#%205-#4+5#0%.'*0#4'(*&(#)05#<(+1,-G5#0550%-,01105#40*70--+%-#%'*7+1070%-#)0#10#

*0%)*0#7+-,E*0#:#0%F+F070%->#M'(*-+%-3#.05#.'%-*+-5#5'%-#8*G<(0%-5#)+%5#1+#&,0#)05#+88+,*05>##

#

Section I : Les contrats translatifs de propriété portant sur des choses futures  

# ?05#.'%-*+-5#5(*#)05#.H'505#8(-(*05#5'%-#4'55,91053#.'770#10#4*G&',-#10#%'(&01#+*-,.10#

!!hV#)(#S')0#.,&,1#0%#G%'%Z+%-#<(0#12'91,F+-,'%#40(-#+&',*#4'(*#'9;0-#(%0#4*05-+-,'%#8(-(*0>#

L'(5#+11'%5#-'(-#4+*-,.(1,E*070%-#%'(5#,%-G*0550*#+(I#.'%-*+-5#-*+%51+-,85#)0#4*'4*,G-G3#105#

41(5#8*G<(0%-5#0%#4*+-,<(03#<(2,15#5',0%-#)05#.'%-*+-5#)0#&0%-0#im!j# '(#)0#.055,'%#imRj#)0#

.H'505#8(-(*05>##

#

§1. Les contrats de vente de choses futures  

# ?2+%-,.,4+-,'%#40(-#4'*-0*#5(*#1+#8'*7+-,'%#)2(%#.'%-*+-#-*+%51+-,8#)0#4*'4*,G-G#'W#1+#

.'%),-,'%# )0# 8'*7+-,'%# 8+,5+%-# )G8+(-# 05-# .0110# )'%-# 120I,5-0%.0# 05-# *0<(,50# 4'(*# <(0# 10#

-*+%580*-#4(,550#+&',*#1,0(>#@+%5#.0#.+53#10#.'%-*+-#4*')(,*+#(%#0880-#'91,F+-',*0#7+,5#%'%#(%#

0880-#-*+%51+-,8#)+%5#1+#705(*0#'W#10#-*+%580*-#)0#1+#.H'50#%0#4'(**+#+&',*#1,0(>#?20I07410#10#

41(5#-J4,<(0#)0#.'%-*+-#-*+%51+-,8#)0#4*'4*,G-G#G-+%-#10#.'%-*+-#)0#&0%-03#.205-# .01(,A.,#<(,#

*0-,0%)*+#%'-*0#+--0%-,'%#0%#4*07,0*>#?+#&0%-0#)0#.H'505#8(-(*05#05-#1+*F070%-#(-,1,5G0#0%#

4*+-,<(0#4(,5<(0#105#&0%-05#)2,770(9105#:#.'%5-*(,*03#105#&0%-05#)0#70(9105#:#8+9*,<(0*#'(#

0%.'*0#105#&0%-05#)0#4*')(,-5#%+-(*015#:#&0%,*#5'%-#.'(*+%-05#)+%5#1+#&,0#)05#+88+,*05>##

N2+F,55+%-#)0#1+#&0%-0#)2,770(910#:#.'%5-*(,*03#:#5+&',*#(%0#&0%-0#4+*#1+<(0110#10#

&0%)0(*#52'91,F0# :#G),8,0*# (%#,770(910#)+%5#(%#.0*-+,%#)G1+,'$ 3# ,1#52+&E*0#<(20110#05-# (%#

0I07410#4+*1+%-#)2(%#.'%-*+-#+%-,.,4G3#.'%-*+-#8'*7G#+&+%-#7B70#<(0#1+#.H'50#'9;0-#)0#.0#

)0*%,0*# %0# 5',-# *G+1,5G0># D%# 0880-# :# 1+# 10.-(*0# )0# .0--0# )G8,%,-,'%# 1GF+103# ,1# +44+*+/-# <(0#

12,770(910#%0#)',-#4+5#+&',*#G-G#)G;:#.'%5-*(,-#0-#)',-#B-*0#8(-(*3#7+,5#5(*-'(-#<(0#10#&0%)0(*#

#
'$ %#$%D2H$-%' 4.$%6WI6"6%%
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520%F+F0#)E5#1+#.'%.1(5,'%#)(#.'%-*+-#:#G),8,0*#12,770(910#)+%5#(%#)G1+,#,74+*-,>#@E5#1'*53#

5,#12,770(910#%2+**,&0#4+5#:#0I,5-0%.03#52,1#%205-#8,%+1070%-#4+5#*G+1,5G3#.01+#5,F%,8,0#<(0#10#

&0%)0(*#+#)G8+,11,#:#5'%#'91,F+-,'%#0-#+#,%0IG.(-G#10#.'%-*+->#S0#)0*%,0*#%20%#50*+#4+5#4'(*#

+(-+%-#+%G+%-,#'(#%0#50*+#4+5#*G4(-G#%0#;+7+,5#+&',*#0I,5-G3#+(#.'%-*+,*0#q#?2+.<(G*0(*#)0#

12,770(910#:#.'%5-*(,*0#4'(**+#)07+%)0*#120IG.(-,'%#8'*.G0#)(#.'%-*+-#:#5'%#&0%)0(*3#0-#

4+*-+%-#1+#*G+1,5+-,'%#)0#1+#.H'50>#?20880-#'91,F+-',*0#)0#1+#&0%-0#05-#)'%.#4*')(,-#+1'*5#<(0#1+#

.H'50# 05-# 8(-(*03# 10# .'%-*+-# )0# &0%-0# 0I,5-0# )'%.# 410,%070%-# +&+%-# 1+# *G+1,5+-,'%# )0#

12,770(910>#N0(1#120880-#-*+%51+-,8#)0#4*'4*,G-G#05-#*0-+*)G3#7+,5#*,0%#%205-#G),.-G#)+%5#10#.')0#

:#.0#5(;0->#O1#05-#.1+,*#<(0#10#-*+%580*-#)0#4*'4*,G-G#%0#40(-#,%-0*&0%,*#1'*5#)0#1+#.'%.1(5,'%#)(#

.'%-*+-#.+*#.01+#05-#7+-G*,011070%-#,74'55,9103#,1#50*+#)'%.#*04'*-G#)+%5#10#-0745>#?0#7'70%-#

)(# -*+%580*-# 50*+#+,%5,# )G.+1G#5',-# +(# 7'70%-# )0# 1+# .'%5-+-+-,'%# )0# 12+.HE&070%-# )0# 1+#

.'%5-*(.-,'%#4+*#10#9,+,5#)2(%#+.-0#+(-H0%-,<(03#0-#12'%#4+*10*+#+1'*5#)2(%0#&0%-0#.'%.1(0#:#

-0*703#5',-#+(#8(*#0-#:#705(*0#)0#120IG.(-,'%#)05#.'%5-*(.-,'%5#0-#12'%#4+*10*+#)+%5#.0#.+5#

) 2(%0#&0%-0#0%#12G-+-#8(-(*#)2+.HE&070%->##

N2+F,55+%-#)0#1+#&0%-0#)0#70(9105#:#8+9*,<(0*#*0%.'%-*G0#)+%5#)0#%'79*0(505#&0%-05#

.'770*.,+1053#,1#52+F,-#GF+1070%-#)2(%0#&0%-0#)0#.H'50#8(-(*0#)+%5#1+#705(*0#'W#1+#.H'50#

%205-#4+5#0%.'*0#8+9*,<(G0>#@0#1+#7B70#7+%,E*03#1'*5<(2(%#,%)(5-*,01#&0%)#505#4*')(.-,'%5#

8(-(*053#,1#520%F+F0#)E5#1+#8'*7+-,'%#)(#.'%-*+-#:#*G+1,50*#1+#.H'50#4'(*#1+#1,&*0*>#?2'91,F+-,'%#

)0#)G1,&*0*#(%0#.H'50#.'%8'*70#4*G0I,5-0#)'%.#:#120I,5-0%.0A7B70#)0#.0--0#.H'50>#?0#.'%-*+-#

5(*#(%0#&0%-0#)0#70(910#:#8+9*,<(0*#4*')(,-#)'%.#)05#0880-5#9,0%#<(0#1+#.H'50#'9;0-#)(#.'%-*+-#

5',-# 0%.'*0# 8(-(*0># ?2'91,F+-,'%# )0# )G1,&*+%.0# %+,-# )E5# 1+# .'%.1(5,'%# )(# .'%-*+-3# 7+,5#10#

7'70%-#)(#-*+%580*-#)0#4*'4*,G-G#4'50#<(01<(05#),88,.(1-G5>#O1#05-#.0*-+,%#<(0#10#-*+%580*-#)0#

4*'4*,G-G#%0#40(-#+&',*#1,0(#0%#7B70#-0745#4(,5<(0#1+#.H'50#%20I,5-0#4+5#0%.'*0>#X+,5#:#1+#

),88G*0%.0#)0#1+#&0%-0#)2,770(9105#:#.'%5-*(,*03#1+#%+-(*0#)05#.H'505#'9;0-#)0#1+#&0%-0#&+#

,%81(0*# 5(*# 10# 7'70%-# )(# -*+%580*-# )0# 4*'4*,G-G># D%# 0880-3# :# )G8+(-#)0# 5-,4(1+-,'%5#

.'%-*+.-(01105#*GF1+%-#1+#<(05-,'%#)(#-*+%580*-#)0#4*'4*,G-G'%3#,1#05-#%G.055+,*0#)0#),5-,%F(0*#

105#.'*45#.0*-+,%5#)05#.H'505#)0#F0%*0'&>#S'%.0*%+%-#105#&0%-05#)0#.'*45#.0*-+,%53#10#-*+%580*-#

)0#4*'4*,G-G#,%-0*&,0%-#FG%G*+1070%-#1'*5#)0#12+.HE&070%-#)0#1+#.H'503#.205-A: A),*0#1'*5#)0#

12+&E%070%-#)0#5'%#0I,5-0%.0>#S'%.0*%+%-#105#&0%-05#)0#.H'505#)0#F0%*03#,1#%0#5(88,-#4+5#<(0#

#
'%%#A55$-%D2H$-%@I%_A45%6L8@%D1FD34FAF.%VT/f91./i53%;TEF3%H3F.3%;3%FAH243%j%D1F5.4E243%;1F.%V3%D1F.4A.%5.29EVA2.%
3B94355:_3F.%UE3%VA%941942:.:%;3%VA%D/153%:.A2.%.4AF5_253%j%VTADUE:43E4%AE%RE4%3.%j%_35E43%;3%VA%RAe42DA.21F%;3%
D3..3%;34F2i43$%%
'&%<$%3F%D3%53F5-%)$%Q'MMCO-%0$%QM*,-%M: 9$%#2H$-%H4$%4+R+4554%7=+6)64$%+3/+%-#$754-%+34+1#+(-)(-&2%2+4%+347+
-&79/47-%@I@I%
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1+# .H'50#5',-#8+9*,<(G0#4'(*#<(0#10# -*+%580*-#+,-#1,0(3# ,1#8+(-#GF+1070%-#<(0#1+# .H'50#5',-#

,%),&,)(+1,5G0'' >#

N2+F,55+%-# )0# 1+# &0%-0# )0# 4*')(,-5# %+-(*015# :#*G.'1-0*3#:# 1+# ),88G*0%.0# )0# 1+# &0%-0#

)2,770(910#:#.'%5-*(,*0#'(#)0#70(910#:#8+9*,<(0*3#1+#.H'50#4'*-0#9,0%#5(*#(%0#.H'50#8(-(*0#

7+,5#0110#)',-#+44+*+,-*0#%+-(*011070%-3#.205-A: A),*0#<(0#12'91,F+-,'%#)(#&0%)0(*#05-#G-*+%FE*0#

:#5+#&'1'%-G>#T#%'(&0+(3#12'%#*0-*'(&0#12,74'55,9,1,-G#7+-G*,0110#)0#-*+%58G*0*#1+#4*'4*,G-G#)0#

1+#.H'50#+(#7'70%-#)0#1+#.'%.1(5,'%#)(#.'%-*+-3#-'(-08',5 #105#4+*-,05#40(&0%-#0%#.'%&0%,*#

+,%5,>#T#)G8+(-#)0#-01105#5-,4(1+-,'%5#10#&0%)0(*#*05-0*+#4*'4*,G-+,*0#)05#4*')(,-5#%'%#0%.'*0#

4*')(,-5#;(5<(2:#12+44+*,-,'%#)0#.05#)0*%,0*5>##

N,#122+%-,.,4+-,'%#-,0%-#(%0#41+.0#%'%#%GF1,F0+910#)+%5#105#.'%-*+-5#)0#&0%-03#0110#40(-#

GF+1070%-#B-*0#:#12'*,F,%0#)2+(-*05#-J405#)0#.'%-*+-5#-*+%51+-,85#)0#4*'4*,G-G>##

##

§2. Les contrats de cession de choses futures  

N2+F,55+%-# )0# 1+#.055,'%#)0#.*G+%.0#8(-(*03# 0110#05-# +(-'*,5G0# 4+*# 10# S')0# .,&,1# :#

12+1,%G+#R#)0#12+*-,.10# !VR!>#S'770#%'(5#12+&'%5#G-(),G# )+%5#10# .H+4,-*0#4*G.G)+%-'( 3#10#

7G.+%,570#)0#.055,'%#)0#.*G+%.0#8(-(*0#05-#4*'4,.0#:#(%0#+%-,.,4+-,'%#)(#.'%50%-070%-#)05#

,%-G*055G5#<(,#40(-#B-*0#*0.(0,11,#4+*#+&+%.03#7+,5#.0#%205-#4+5#10#50(1#G1G70%-#<(,#40(-#B-*0#

+%-,.,4G#)+%5#1+#705(*0#'W#12'9;0-#7B70#)0#.0#.'%-*+-3#:#5+&',*#(%0#.*G+%.0#:#%+/-*03#40(-#

12B-*0>##

###T#1+#),88G*0%.0#)0#1+#&0%-0#)2(%0#.H'50#8(-(*03#1+#.055,'%#)0# .*G+%.0#8(-(*0#05-#

7',%5# 8+.,1070%-#+)7,50# 4(,5<(2,1# 05-# %G.055+,*0# <(0# 1+# .*G+%.0# 5',-# )G-0*7,%G0# '(#

)G-0*7,%+910#1'*5#)0#1+#.'%.1(5,'%#)(#.'%-*+-3#7B70#5,#.0110A.,#05-#8(-(*0>#T#.0#4*'4'5#1+#

;(*,54*()0%.0#*0-,0%-#<(0#"#)05#.*G+%.05#8(-(*05#'(#G&0%-(01105#40(&0%-#8+,*0#12'9;0-#)2(%#

.'%-*+-3# 5'(5# 1+# *G50*&0# )0# 10(*# 5(88,5+%-0# ,)0%-,8,.+-,'%#=') ># @2+,110(*5# (%# "#F0*70# )0#

.*G+%.0#=(* #05-# 4+*8',5# *0<(,53#.01+# 5,F%,8,0# <(0#41(5# 10# .+*+.-E*0# 8(-(*# )0# 1+# .*G+%.0# 05-#

,74'*-+%-3# 7',%5# 5'%# 7'%-+%-# 05-# )G-0*7,%+9103# *0%)+%-# 12+..04-+-,'%# )0# 1+# .055,'%#%'%#

&+1+910#4(,5<(2'%#%0#40(-#1+#<(+1,8,0*#)0#F0*70#)0#.*G+%.0>#e'*-#)0#.0#.'%5-+-3#12'%#.'74*0%)#

<(0#.205-#41(-Q-#10#.+*+.-E*0#1,<(,)0#0-#0I,F,910#)0#1+#.*G+%.0#<(,#05-#+%-,.,4G#0-#%'%#-+%-#

#
'' %0A4%3B$%EF%DV23F.%AfAF.%D1__AF;:%EF3%H12.E43%;3%5:423%FTADDi;34A%j%5A%941942:.:%UE3%V145UE3%VA%H12.E43%
RAe42UE:3%534A%9A4%VA%5E2.3%2F;2H2;EAV25:3%
'( %<$%&$5-#%9$%6@%
') %#A55$-%D2H$-%@I%_A45%@II6%FJ77"6K$7L@%
(+%>$%!)NO-%!"Y$%0CMCk-%!#+7#&7&4+3"/$4+'-2#$'4+4$+C4-64-%>3R$-%6G%gE2F%@II\%FJ66%9$%8KW%
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120I,5-0%.0#7B70#)0#.0--0#.*G+%.0>#['(-08',53#X'%5,0(*#_+11'(,%#*01E&0#<(0#1+#;(*,54*()0%.0#

%2G-+%-#4+5#H'7'FE%0#"#0110#%20I,F0#4+5#-'(;'(*5#120I,5-0%.0#)2(%#F0*70#)0#.*G+%.03#,1#J#+#

(%0#40-,-0#41+.0#4'(*#)0#&G*,-+9105#.055,'%5#)0#.*G+%.05#+%-,.,4G05#=(! >#D%#*G+1,-G3#+(#&(#)0#

1+#4*+-,<(0#)05#+88+,*05#0-#)(#%'79*0#,74'*-+%-#)(#%'79*0#)0#.055,'%5#)0#.*G+%.05#8(-(*053#

105# *05-*,.-,'%5# 4'5G05# 4+*# 1+# ;(*,54*()0%.0# 5'%-# 40(# *0540.-G05# 0%# 4*+-,<(0># S05#

.'%5,)G*+-,'%5#4+*-,.(1,E*05#G-+%-#8+,-053#12'%#.'%5-+-0#<(0#)2(%0#7+%,E*0#5,7,1+,*0#:#1+#&0%-0#

)2(%0#.H'50#8(-(*03#10#-*+%580*-#)0#4*'4*,G-G#)2(%0#.*G+%.0#8(-(*0#%0#50#*G+1,50#4+5#+(#;'(*#)0#

12+.-0#7+,5#,1#05-#*04'*-G#" #+(#;'(*#)0#5+#%+,55+%.0#=(" >##

N2+F,55+%-# )0# 1+# .055,'%# )2o(&*05# 1,--G*+,*05# '(# +*-,5-,<(05# 8(-(*053#4*G.,5'%5#

)20791G0# <(0# 1+# .055,'%# F1'9+10# )05# o(&*05# 8(-(*05# 05-# %(110(#3# 7+,5# 0%# 4*+-,<(0# .0--0#

,%-0*),.-,'%#05-#-074G*G0#4+*#105#*0.'(*5#+(I#4+.-05#)0#4*G8G*0%.0#+(-'*,5G5#1'*5<(2,15#4'*-0%-#

5(*#1+#.055,'%#)0#.,%<#'(&*+F05#)2(%#F0%*0#)G-0*7,%G#7+I,7(7>#['(;'(*5#05-A,1#<(0#1'*5<(0#

1+#.055,'%#)05#o(&*05#0-#)05#)*',-5#5(*#.05#)0*%,E*0#%205-#4+5#.'%5,)G*G0#.'770#F1'9+103#0110#

05-#+(-'*,5G0>#S205-#%'-+770%-#10#.+5#)+%5#10#.+)*0#)0#.'%-*+-5#)0#7G.G%+-#'(#)0#.'77+%)0>#

S05#.'%-*+-5#+J+%-#4'(*# '9;0-#1+#.055,'%#)2o(&*05#8(-(*05#5'%-#,%-G*055+%-5#:#1+#8',5#4'(*#

12+(-0(*# <(,# 52+55(*0# (%0#.0*-+,%0# *G7(%G*+-,'%# 0-# 4'(*# 12+.H0-0(*# <(,# +(*+# *G+1,5G# (%0#

'4G*+-,'%#8*(.-(0(50#5,#105#o(&*05#50#*G&E10%-#B-*0#)0#<(+1,-G>####

O1#8+(-#.040%)+%-#*010&0*#<(0#-'(5#105#+.-05#4'*-+%-#5(*#)05#o(&*05#8(-(*05#%0#*G+1,50%-#

4+5#(%0#+%-,.,4+-,'%>#M+*#0I074103#52+F,55+%-#)(#.'%-*+-#)0#.'77+%)0#4*G.G)0770%-#.,-G3#

,1#.'%5-,-(0#(%0#&+*,G-G#)0#.'%-*+-#)0#1'(+F0#)0#50*&,.05#.205-A: A),*0#(%#.'%-*+-#)+%5#10<(01#

120I,5-0%.0# )0#12o(&*0#%205-#4+5#(%0# .'%),-,'%#)0#8'*7+-,'%>#N2+F,55+%-#0%#*0&+%.H0#)05#

&G*,-+9105#.055,'%5#)2o(&*05#8(-(*053#01105#5'%-#4+*#0550%.0#)05#.055,'%5#+%-,.,4G05>#T#1+#

),88G*0%.0# .040%)+%-# )0# 1+# 5+%.-,'%# )0#12,%0IG.(-,'%#)2(%0# .H'50# :# 8+9*,<(0*# '(# )2(%#

,770(910#:#.'%5-*(,*03#,1#50*+#,74'55,910#4'(*#12+.H0-0(*#)0#)07+%)0*#:#5'%#.'.'%-*+.-+%-#

(%0#0IG.(-,'%#8'*.G0#)05#o(&*05#8(-(*05#4'(*-+%-#4*G&(053#)+%5#1+#705(*0#'W#120IG.(-,'%#

8'*.G0# 0%# %+-(*0# 05-# 0I.1(0# 1'*5<(20110# 05-# ,74'55,910($># D%# 12054E.03# 12,74'55,9,1,-G# )0#

)07+%)0*#120IG.(-,'%#50*+#)0#%+-(*0#7'*+103#4(,5<(0#12'%#%0#5+(*+,-#.'%-*+,%)*0#12+(-0(*#'(#

12+*-,5-0# :# 0IG.(-0*#5'%# '91,F+-,'%# )0# 8+,*03# .01+# 50*+,-# -*'4# +--0%-+-',*0# :# 505# 1,90*-G5#

,%),&,)(01105#0%#*+,5'%#)(#.+*+.-E*0#40*5'%%01#)0#12'91,F+-,'%>##

#
(* %!$%#$%&'(()*+,-%!"#$%&'&(#%&)$*+,)$%-&./%&)$+0+1"2%/34+34+1#+5)-6#%&)$+347+7&%/#%&)$7+8/-&3&9/47-%./$-%)(*+
'&%=+9$%6KW%
(! %#$%#2H$-%' 4.$%6\@\%AV$%@%%
(#%#0+$%'4.$%($%6\6"6%
($%#$%#2H$%'4.$%6@@6%%



! Vd!

T# .Q-G# )05# .'%-*+-5# +J+%-# 4'(*# '9;0-# )05# .H'505# 8(-(*053# 40(&0%-# B-*0#5(;0-5# :#

+%-,.,4+-,'%#105#.'%-*+-5#4'*-+%-#5(*#)05#.'%-*+-5#8(-(*5>##

#

Section II : Les contrats sur des contrats futurs  

# @05#.'%-*+-5#.1+55,<(070%-#.'%.1(5#40(&0%-#0%#+%-,.,40*#)2+(-*05>#S0--0#+%-,.,4+-,'%#

4'*-+%-#5(*#)05#.'%-*+-5#8(-(*5#05-#5(*&0,11G0#4+*#105#;(F05#<(,#J#5'%-#41(-Q-#*G-,.0%-5#im!j3#5+(8#

1'*5<(2,15#'%-#4'(*#'9;0-#1+#F+*+%-,0#)'%%G0#4+*#(%#),*,F0+%-#)0#5'.,G-G#+(I#.+(-,'%%070%-5#

8(-(*5#)0#.0--0#)0*%,E*0#imRj>###

#

§1. Une réticence aux cautionnements de baux commerciaux futurs  

# O1# 05-# ,74'*-+%-# )0# ),5-,%F(0*# 12HJ4'-HE50#&+1+910#)2(%#.'%-*+-# )0# .+(-,'%%070%-#

4'*-+%-#5(*#)05#)0--05#8(-(*05#+&0.#.0110#)(#.+(-,'%%070%-#)2(%#.'%-*+-#8(-(*>#S0#50.'%)#.+5#

)0#8,F(*0#05-#8*G<(0%-#)+%5#1+#&,0#)05#+88+,*053#'W#,1#05-#4+*8',5#*0<(,5#<(2(%#.+(-,'%%070%-#

4'*-+%-#5(*# (%#9+,1# .'770*.,+1#5',-# )'%%G#+&+%-#1+#5,F%+-(*0# )(),-#9+,1#+8,%#)2'88*,*# (%0#

F+*+%-,0#+(#9+,110(*#0%#.+5#)0#)G8+,11+%.0#)(#8(-(*#1'.+-+,*0>#S040%)+%-3#105#;(F05#507910%-#

*G-,.0%-5#:#12+)7,55,'%#)2(%0#-0110#+%-,.,4+-,'%#0-#5(*&0,110%-#)0#4*E5#.05#4*+-,<(05>#@2+,110(*53#

%'79*0#)2+**B-5#-G7',F%0%-#)0#.0--0#7G8,+%.0>##

# T#-,-*0#)20I074103#)+%5#(%#+**B-#)0#1+#S'(*#)2+4401#)0#M+*,5#0%#)+-0#)(#b#7+*5#!lbb(%#

105#;(F05#'%-#.'%5,)G*G#<(0#10#.+(-,'%%070%-#%2G-+,-#4+5#&+1+910#)+%5#1+#705(*0#'W#,1#+&+,-#

G-G# )'%%G# +&+%-# 1+# 5,F%+-(*0# )(#9+,13# +%-G*,'*,-G# 0%F0%)*+%-# (%0# ,%)G-0*7,%+-,'%# )0#

12'91,F+-,'%(&># S0--0# 5'1(-,'%# +# GF+1070%-# G-G# *0-0%(0# 4+*# 1+# S'(*# )0# .+55+-,'%#:# 4*'4'5#

) 2+55'.,G5#)2(%0#5'.,G-G#.,&,10#,77'9,1,E*0#<(,#+&+,0%-#.'%50%-,#(%0#F+*+%-,0#0-#52G-+,0%-#

4'*-G5#.+(-,'%#5'1,)+,*0#4'(*#10#4+,070%-#)(#1'J0*#0-#120IG.(-,'%#)(#9+,1#.'770*.,+1>#?05#

;(F05#.'%5,)G*E*0%-#:#%'(&0+(#<(0#120%F+F070%-#5'(5.*,-#4+*#105#+55'.,G5#G-+,-#5,#,%)G-0*7,%G#

<(2,1# *0%)+,-# 12+.-0# ,%'4G*+%-3# 0-# .0# 8+,5+%-3# <(0# *,0%# %0# 40*70--+,-# )0# &G*,8,0*# <(0#" #105#

5,F%+-+,*05#+,0%-#0(#(%0#.'%%+,55+%.0#5(88,5+%-0#0-#.0*-+,%0#)0#1+#%+-(*0#0-#)0#12G-0%)(0#)05#

'91,F+-,'%5#) '%-#,15#52G-+,0%-#*0%)(5#.+(-,'%#=,(' >##

# ?+#*G-,.0%.0#)05#;(F05#:#+)70--*0#1+#4'55,9,1,-G#)2+%-,.,40*#)05#.+(-,'%%070%-5#5(*#

)05# .'%-*+-5# :# &0%,*3# 0-# )'%.# )2+%-,.,40*# )05# .'%-*+-5# 8(-(*53# *G5,)0# 5+%5# )'(-0# )+%5# 1+#

#
(%%#'$%0A425-%L%_A45%67LL-%>$%67LL$%+M%6IG%
(&%>412.%3.%94A.2UE35%;35%eAEB%D1__34D2AEB-%D/A9$%\6@%>#-#$%&47+')$?4$%&)$$41147-%@I@6X@I@@%
(' %#A55$-%6"%D2H$%6G%gE2V$%67L6%FJ87"6W$8IL%



! Vh!

%G.055,-G#<(0#12G-0%)(0#)(#.+(-,'%%070%-#5',-#)G-0*7,%G03#.'770#12+#5'(1,F%G#X'%5,0(*#

`+*9,0*(( >##

# [ '(-08',53#)05#-074G*+70%-5#4'(*#10#.+5#)05#),*,F0+%-5#.+(-,'%%+%-#105#.*G),-5#8(-(*5#

)0#10(*5#5'.,G-G5#5'%-#+..04-G5>##

#

§2. Une tolérance aux cautionnements par le dirigeant des crédits futurs de sa 

société  

# ?05#;(F05#'%-#4(#50#7'%-*0*#8+&'*+9105#:#12+)7,55,'%#)(#.+(-,'%%070%-#.'%50%-,#4+*#

(%# ),*,F0+%-# 40*5'%%0# 4HJ5,<(0# F+*+%-,55+%-#105# .*G),-5# 8(-(*5# )0# 5+# 5'.,G-G# 0%&0*5# (%#

4*'8055,'%%01#-01#<(2(%0#9+%<(0>##

# T#-,-*0#)2,11(5-*+-,'%3#1+#S'(*#)0#.+55+-,'%#+#+)7,5#1+#&+1,),-G#)0#.0--0#F+*+%-,0#)+%5#

(%0#+88+,*0#+%.,0%%0() #:#4*'4'5#)2(%0#40*5'%%0#4HJ5,<(0#52G-+%-#4'*-G0#.+(-,'%#5'1,)+,*0#

)2(%0#5'.,G-G#0%&0*5#(%0#9+%<(0>#M*E5#)0#),I#+%5#+4*E5#1+#5,F%+-(*0#)0#12+.-03#+1'*5#<(0#1+#

9+%<(0#+&+,-#.'%50%-,#-*',5#.*G),-5#:#1+#5'.,G-G3#.0--0#)0*%,E*0#50#&',-#7,50#0%#*0)*055070%-#

;(),.,+, *0#0-#1+#9+%<(0#+55,F%+,-#1+#.+(-,'%#0%#4+,070%->#?0#8'%)#)(#4*'91E70#*G5,)+,-#)+%5#

10#8+,-#<(0#12+.-0#)0#.+(-,'%%070%-#+&+,-#(%0#4'*-G0#-*E5#FG%G*+103#G-+%-#5-,4(1G#<(0#.0#)0*%,0*#

52+441,<(+,-#"#+(#*079'(*5070%-#)0#-'(-05#5'7705]#:#*+,5'%#)0#-'(5#0%F+F070%-53#-'(-05#

'91,F+-,'%53#-'(-05# '4G*+-,'%5#=>#S0--0#F1'9+1,-G#FB%+#105#;(F05#)(#8'%)#<(,# .'%5,)G*E*0%-#

<(20%#12+950%.0#)0#5-,4(1+-,'%5#0I4*05505#70%-,'%%+%-#<(0#1+#.+(-,'%#520%F+F0+,-#0%&0*5#105#

)0--05#)0#1+#5'.,G-G#*G5(1-+%-#)0#.*G),-5#8(-(*53#10#.+(-,'%%070%-#%2G-+,-#4+5#&+1+910#.+*#*,0%#

%2,%),<(+,-#<(0#1+#.+(-,'%#+&+,-#.'%%+,55+%.0#)0#1+#-0%0(*#)05#0%F+F070%-5#5'(5.*,-5#1'*5#)0#

1+#5,F%+-(*0#)0#12+.-0>#S0-#+*F(70%-#%0#8(-#4+5#*0-0%(#4+*#1+#S'(*#)0#.+55+-,'%3#<(,#.'%5,)G*+#

<(20%#&0*-(#)0#1+#5,F%+-(*0#)0#12+.-0#4+*#1+#.+(-,'%3#.0--0#)0*%,E*0#+&+,-#+1'*5#%G.055+,*070%-#

.'%%+,55+%.0#)0#5+#-0%0(*3#12+.-0#G-+,-#+1'*5#&+1+910#7B70#52,1#+&+,-#G-G#5,F%G#)05#+%%G05#41(5#

-Q->##

# S0--0# )G.,5,'%# 8(-# *0%)(0# 9,0%# +&+%-# <(0# 1+# 1',# @(-*0(,1)* #%2G*,F0# 1+# 70%-,'%#

7+%(5.*,-0#.'770#.'%),-,'%#)0#&+1,),-G#)(#.+(-,'%%070%-)! #.0#<(,#+(*+,-#5+%5#)'(-0#40*7,5#

)2G&,-0*# -'(-#1,-,F03#)+%5#1+#705(*0# 'W#.0--0#70%-,'%#05-# .0%5G0#-G7',F%0*#)0#1+#4*,50#)0#

.'%5.,0%.0#0880.-,&0#)0#1+#4'*-G0#)0#120%F+F070%-#)2(%0#40*5'%%0#4HJ5,<(0#1'*5<(20110#50#

#
(( %&$%Q'MQ+CM-%!"#$%&'&(#%&)$+8/-&3&9/4+4%+1#+'477&)$+34+'-2#$'4-%)(+'&%*+1)'*+'&%%
() %#A55$-%D1_$-%@W%_A2%6777-%FJ7W"68$IL@%
)+%!)&+()/-+1"&$&%&#%&?4+2')$)6&9/4-%6"%A1E.%@II\-%FJ@II\"8@6%
)* %#$%#1F51$%' 4.$%($%\K6"@-%($%\K6"\%%



! Vk!

4'*-0# .+(-,'%)" #0%&0*5#(%#.*G+%.,0*#4*'8055,'%%01>#D%#12054E.03#105#;(F05#)(#8'%)#+&+,0%-#

.'%5,)G*G#<(0#10#.+(-,'%%070%-#%0#4'(&+,-#B-*0#&+1,)0#)+%5#1+#705(*0#'W#*,0%#%2,%),<(+,-#<(0#

1+#.+(-,'%#%2+&+,-#.'%5.,0%.0#)0#12G-0%)(0#)0#5'%#0%F+F070%->#S0--0#5'1(-,'%#05-#.0110#<(,#

05-#5'(&0%-#*0-0%(0#4'(*#G.+*-0*#1+#&+1,),-G#)05#.+(-,'%%070%-5#)0#.'%-*+-5#8(-(*5)#>#M'(*-+%-3#

105#;(F05#%2'%-#4+5#G-G#50%5,9105#:#.0-#+*F(70%-3#.'%5,)G*+%-#<(0#)0#4+*#5+#4'5,-,'%#0-#1+#

5,F%+-(*0# )0# 12+.-03# 1+# .+(-,'%# +&+,-# .'%5.,0%.0# )0# 1+# -0%0(*# 0-# )05# .'%5G<(0%.05# )0# 5'%#

0%F+F070%->#D%#5'7703#105#;(F05#507910%-#41(5#0%.1,%5#:#&+1,)0*#105#.+(-,'%%070%-5#)05#

),*,F0+%-5#4'(*#105#.*G),-5#8(-(*5#)0#10(*#5'.,G-G3#7+,5#50#*G50*&0%-#10#)*',-#)2+44*G.,0*#5,#

12G-0%)(0#)0#.0-#0%F+F070%-#G-+,-#5(88,5+770%-#)G-0*7,%G0#4'(*#1+#.+(-,'%>##

#

Section III : Les contrats sur des droits futurs  

 M+*# 10# 9,+,5# )05# .'%-*+-53# '(# 41(-Q-# )05# +.-05# (%,1+-G*+(I3# 105# 5(;0-5# )0#)*',-# 5'%-#

+(-'*,5G5#:#+%-,.,40*#10(*#*0%'%.,+-,'%#+(#9G%G8,.0#)0#.0*-+,%5#)*',-5#im!j#7+,5#41(5#0%.'*03#:#

50#*0%)*0#-,-(1+,*05#)0#)*',-5#%'%#0%.'*0#%G5#'(#+.-(015#imRj>##

#

§1. La place réduite de la renonciation anticipée à un droit  

 t07+*<('%5#0%#4*07,0*#1,0(#<(0#105#)*',-5#0I-*+4+-*,7'%,+(I#+--+.HG5#:#1+#40*5'%%0#

-015#<(0#1+#.+4+.,-G#'(#12G-+-#%0#5'%-#;+7+,5#5(5.04-,9105#)0#*0%'%.,+-,'%3#0-#4+*-+%-#0%.'*0#

7',%5#)0#*0%'%.,+-,'%#+%-,.,4G0>#@0&'%5A%'(5#4'(*#+(-+%-#0%#)G)(,*0#<(0#1+#*0%'%.,+-,'%#

+%-,.,4G0# '(#%'%3# :# (%# )*',-# 4+-*,7'%,+1# 05-# +(-'*,5G0#C# ?+# *G4'%50# %205-# 4+5# -'-+1070%-#

4'5,-,&0>#D%#0880-3#)E5#1'*5#<(0#10#)*',-#+(<(01#'%#5'(H+,-0#*0%'%.0*#05-#4*'-GFG#4+*#(%#'*)*0#

4(91,.#)0#),*0.-,'%#'(#)0#4*'-0.-,'%3#,1#05-#,74'55,910#)2J#*0%'%.0*#)0#7+%,E*0#+%-,.,4G0>#D%#

5'7703# ,1# 507910# <(0# 12+%-,.,4+-,'%# %205-# +1'*5# 40*7,50# <(0# 5,# 0110# 4'*-0# 5(*# (%# )*',-#

4+-*,7'%,+1#)2,%-G*B-#4*,&G>##

# ?+#4*'H,9,-,'%#)(#*08(5#+%-,.,4G#:#(%#)*',-#)2'*)*0#4(91,.#52,11(5-*0#)+%5#)0#%'79*0(I#

0I074105#-015#<(0#12,74'55,9,1,-G#)0#*0%'%.0*#4+*#+&+%.0#:#(%0#5(..055,'%#%'%#'(&0*-0#5+(8#

)+%5#105#.+5#4*G&(5#4+*#1+#1',)$3#12,%088,.+.,-G#)0#*0%'%.0*#4+*#+&+%.0#:#1+#8+.(1-G#)0#)07+%)0*#

#
)" %0$%N+Y(CM-%,#/%&)$$464$%=+')$3&%&)$7+34+?#1&3&%2=+')$3&%&)$7+(-)(-47+#/+'#/%&)$$464$%=%!"#V$%#2H$-%RA5D$%
@G-%@I67#
)#%<$%&$5-#%9$%\G%
)$%#$%#2H$-%'4.$%AFD$%66\I%%



! Vb!

(%0# *05.,5,'%#)2(%0# &0%-0# 4'(*# 1G5,'%)%3# '(# 0%.'*0# 12,74'55,9,1,-G# )0# *0%'%.0*# :# (%0#

4*05.*,4-,'%#%'%#+.<(,50)&>##

# M'(*#+(-+%-3#12+(-0(*#KAS>#_+11'(,%#*01E&0#<(0#12,74'55,9,1,-G#)0#*0%'%.0*#)0#7+%,E*0#

+%-,.,4G0#+(#9G%G8,.0#)2(%#)*',-#05-#5'(&0%-#;(5-,8,G0#4+*#1+#4*G50%.0#)2(%#)*',-#)2'*)*0#4(91,.#

+1'*5# <(0# 4+*8',5# .01+# %0# 507910# 4+5# B-*0# 10# .+5>#O1# 50# )07+%)0# %'-+770%-# 5,# 12'%# 40(-#

*G011070%-# .'%5,)G*0*#<(2(%#)*',-#5(..055'*+1# .'%5-,-(0#(%#)*',-# )2'*)*0#4(91,.)' >#N,#12'%#

+..04-0#+(;'(*)2H(,#<(0#12'*)*0#4(91,.#5(..055'*+1#05-#4*G50%-#0-#0880.-,8#)+%5#1+#705(*0#'W#

,1#05-#.'%5-,-(G#)2(%#0%507910#)0#*EF105#&0%+%-#1,7,-0*#1+#&'1'%-G#,%),&,)(0110#)+%5#10#9(-#)0#

4*'-GF0*#10#8(-(*#)G8(%-#0-#505#HG*,-,0*53#%'(5#4'(&'%5#-'(-08',5#+88,*70*#<(0#.0-#'*)*0#4(91,.#

*0.(10># @2+,110(*53# )04(,5# 1+# 1',# )(# RV# ;(,%# RUUh# 4'*-+%-# *G8'*70# )05# 5(..055,'%5# 0-#

1,9G*+1,-G5)( 3#,1#05-#4'55,910#<(2(%#5(..055,910#*G50*&+-+,*0#*0%'%.0#)0#7+%,E*0#+%-,.,4G0#:#

+F,*#0%#*G)(.-,'%#0%#.+5#)2+--0,%-0#:#5+#*G50*&0)) >#['(-08',53#12'*)*0#4(91,.#.'%-,%(0#)0#;'(0*#

5'%# *Q10# )0# ;(5-,8,.+-,8# :# 12,%-0*),.-,'%# )0# *0%'%.,+-,'%# +%-,.,4G0# +(# 9G%G8,.0# )2(%# )*',-3#

4(,5<(0#*G.0770%-#1+#S'(*#)0#.+55+-,'%#+#+88,*7G#<(0#1+#*0%'%.,+-,'%#+%-,.,4G0#+(#)*',-#)0#

*0-'(*#1GF+1#G-+,-#,74'55,910!** 3#.205-A: A),*0#<(2,1#05-#,%-0*),-#)0#*0%'%.0*#+(#)*',-#)0#*0-'(*#

1GF+1#+&+%-#<(0#1+#5(..055,'%#5',-#'(&0*-0>###

# D%# )G8,%,-,&03# 1+# *0%'%.,+-,'%# +%-,.,4G0# :# (%# )*',-# 05-# ),88,.,1070%-# +)7,503#

12+%-,.,4+-,'%#+J+%-#(%0#41+.0#*G)(,-0#)+%5#.0#-J40#)2+.-05>#S0--0#+88,*7+-,'%#50#;(5-,8,0#)+%5#

1+#705(*0#'W#1+#*0%'%.,+-,'%#:#(%#)*',-#05-#5'(&0%-#5J%'%J70#)2+44+(&*,55070%->#@E5#1'*53#

0110#.'%5-,-(0#(%#+.-0#-*'4#F*+&0#4'(*#<(20110#5',-#1,9*070%-#+)7,503#<(0#.0#5',-#)0#7+%,E*0#

+.-(0110!*! #0-#(#0.-*+.-+3#)0#7+%,E*0#+%-,.,4G0>##

#

§2. La place réduite de la création anticipée d’un droit  

# M+*#'44'5,-,'%#+(I#+.-05#+9),.+-,85#)0#)*',-53#105#+.-05#.*G+-0(*5#)0#)*',-5#'%-#4'(*#

'9;0-#)0#8+,*0#%+/-*0#(%0#*01+-,'%#;(*,),<(0#0%-*0#105#.'%-*+.-+%-5#0-#%0#5(44'50%-#4+53#4+*#

)G8,%,-,'%3#120I,5-0%.0#4*G+1+910#)2(%#)*',->#?2'%#4'(**+,-#+1'*5# .'%5,)G*0*#<(2(%0#F*+%)0#

#
)%%#$%#2H$-%' 4.$%6W8K%
)&%#$%#2H$-%' 4.%@@GI%
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)) %#$%#2H$-%' 4.$%7@7%%
*++%Y$%ZM+Y'(>+-%1e5$%51E5%#A55$-%6"%D2H$%@6%1D.$%@I6G-%MO>%D2H$%@I6G$%9$%76L%
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41+.0#5',-#1+,55G0#:#12+%-,.,4+-,'%3#7+,5#0%#*G+1,-G#1+#),88,.(1-G#,%HG*0%-0#:#12+)7,55,'%#)2(%0#

-0110#+%-,.,4+-,'%#*G5,)0#)+%5#1+#%+-(*0#)(#)*',-#:#.*G0*>##

# N2+F,55+%-# )0# 1+# .*G+-,'%# +%-,.,4G0# )2(%# )*',-# *G01# +..055',*03# %'(5# G-(),0*'%5#

12HJ4'-HE50#)0#12HJ4'-HE<(0#4'*-+%-#5(*#(%0#.H'50#:#.'%5-*(,*0>#?2HJ4'-HE<(0#)0#.H'50#:#
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)+%5#10#.'%-*+-#)0#.*G),-A9+,1#%'(5#*0-*'(&'%5#-'(-05#105#.+*+.-G*,5-,<(05#)0#12+%-,.,4+-,'%3#:#

5+&',*#<(0#12+.-0#0I,5-0#0-#&+#1,0*#10#9+,110(*#0-#5'%#1'.+-+,*0#7+,5#105#0880-5#)(#.'%-*+-#%0#
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# D%# 5'7703# 5,# 1+# .*G+-,'%# +%-,.,4G0# )0# )*',-5# 05-# +)7,503# 0110# *05-0# +550u# *+*0# 0-#
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#

#

#

#

#

#

#
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Chapitre second : L’anticipation du statut juridique de l’objet du contrat  

# #

T4*E5#+&',*#G-(),G#12+%-,.,4+-,'%#)0#120I,5-0%.0#7B70#)2(%#9,0%#'(#)2(%#)*',-#'9;0-#

)(# .'%-*+-3# ,%-G*055'%5A%'(5# :# 12+%-,.,4+-,'%# )(# .H+%F070%-# )0# 5-+-(-# ;(*,),<(0# )0# .05#

)0*%,0*5>#P(20%-0%)'%5A%'(5#4+*#.H+%F070%-#)(#5-+-(-#;(*,),<(0#)2(%#9,0%#'(#)2(%#)*',-#C#O1#

52+F,-# )(# 4+55+F0# )0# 5'%# ,%+1,G%+9,1,-G# :# 5'%# +1,G%+9,1,-G# '(# )0# 5'%# ,%),54'%,9,1,-G# :# 5+#

),54'%,9,1,-G>#T1'*53#40(-A'%#.'%-*+.-0*#5(*#(%#9,0%#%2+J+%-#4+5#0%.'*0#105#<(+1,-G5#*0<(,505#
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i50.-,'%#Oj#<(0#5+#),54'%,9,1,-G#8(-(*0#i50.-,'%#OOj>##

#

Section I : L’anticipation de l’aliénabilité d’un bien  
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#

§1. L’anticipation de l’aliénabilité d’un bien privé  
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4*'70550#)0#&0%-0#:#(%#-,0*53#12+%-,.,4+-,'%#)0#12,%+9'(-,55070%-#)(#4+.-0#'(#)0#1+#4*'70550#
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#
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A. La vente de la chose d’autrui 
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)2(%0#&0%-0#'*),%+,*0#05-#<(0#10#&0%)0(*#)',-#0%#B-*0#4*'4*,G-+,*03#1+#&0%-0#)(#9,0%#)2+(-*(,#

05-# (%# .'%-*+-# )'%-# +(# 7',%5# (%0# .'%),-,'%# 0550%-,0110# %205-# 4+5# 4*G50%-0># D%# 5(5# )0# 1+#
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#
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0880-5#+--0%)(5#)0#12+%-,.,4+-,'%3#)+%5#1+#705(*0#'W#1+#&0%-0#05-#&+1+910#0-#)'%.#1+#5,-(+-,'%#
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#

# # B. La vente d’un bien objet d’un pacte de préférence  
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+,5G70%-3#10#9G%G8,.,+,*0#)(#4+.-0#+&+,-# .H0*.HG#:#8+,*0#+%%(10*#1+#&0%-0#+,%5,#*G+1,5G0#0%#
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X'%5,0(*#_(F'#`+*9,0*#05-,70#<(0#.0--0#5'1(-,'%#05-#1'(+910#)+%5#1+#705(*0#'W#"#,1#
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#
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)+%5#(%0#4*'70550#)0#&0%-0>#?+#5'1(-,'%#)'%%G0#4+*#105#;(F05#05-#;(5-,8,G0#4+*#10#8+,-#<(0#10#
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§2. L’anticipation de l’aliénabilité d’un bien privé incorporel  

# ?2+*-,.10#?>#!aaAV#)(#S')0#.'770*.0#4*G&',-#<(2(%#8'%)5#)0#.'770*.0#%0#40(-#B-*0#

7,5#0%#1'.+-,'%AFG*+%.0#<(0#5,#10#1'(0(*#+#0I41',-G#.0#8'%)5#40%)+%-#7,%,7(7#)0(I#+%5#'(3#

501'%#12+*-,.10#5(,&+%-3#52,1#+#'9-0%(#(%0#),540%50#;(),.,+,*0>#M0(-A'%#:#%'(&0+(#,7+F,%0*#<(0#

12'%# 4(,550# +%-,.,40*# 12'9-0%-,'%# )0# .0--0# ),540%50# ;(),.,+,*0# 0-# .'%.1(*0# (%# .'%-*+-# )0#

1'.+-,'%AFG*+%.0#)(),-#8'%)5#C##

# p%#+**B-#*G.0%-#*0%)(#4+*#1+#S'(*#)0#.+55+-,'%#0%#)+-0#)(#RV#;+%&,0*#RU!l!!! #*G4'%)#

:#.0--0#<(05-,'%>#D%#12054E.0#(%#.'%-*+-#)0#1'.+-,'%AFG*+%.0#)2(%#8'%)5#)0#.'770*.0#+&+,-#

G-G#.'%.1(#<(01<(05#7',5#+&+%-#<(0#10#1'(0(*#%2'9-,0%%0#1+#),54'50#;(),.,+,*0>#M'(*#.0#8+,*03#

10# .'%-*+-# .'74'*-+,-# (%0# .'%),-,'%#5(540%5,&0#*04'*-+%-#105#0880-5# )(# .'%-*+-#+(# ;'(*# )0#

12'9-0%-,'%#)0#1+),-0#),540%50>#?2+44'*-#4*,%.,4+1#)0#.0-#+**B-#0%#.0#<(,#.'%.0*%0#%'-*0#5(;0-#

<(205-# 12+%-,.,4+-,'%3# *G5,)0# )+%5# 10# 8+,-# <(0# 105# ;(F05# '%-# .'%5,)G*G# <(0# .0# .'%-*+-# G-+,-#

&+1+910#)+%5#1+#705(*0# 'W#,1#5'(70--+,-#1+#4*')(.-,'%#)0#505#0880-5#:#1+#*G+1,5+-,'%#)2(%0#

.'%),-,'%#5(540%5,&0>#S0-#+**B-#.'%5+.*0#10#8+,-#<(0#105#.'%-*+.-+%-5#40(&0%-#+%-,.,40*#(%0#

),540%50#;(),.,+,*0#)+%5#(%#.'%-*+-#+(#7'J0%#)0#1+#5-,4(1+-,'%#)2(%0#.'%),-,'%#5(540%5,&0>#

S0--0#5'1(-,'%#52,%5.*,-#)'%.#)+%5#(%0#-0%)+%.0#8+&'*+910#:#12+%-,.,4+-,'%#.'%-*+.-(0110#0-#

" #8+.,1,-0# 12+44*GH0%5,'%# )(# 8(-(*# 4+*# 105# 4+*-,05# <(,# 40(&0%-# +,%5,# )0&+%.0*# )+%5# 105#

#
**+%#A55$-%\3%D2H$-%@@%F1H$%@I6L-%FJ68"6K$86@%
*** %#A55$-%D1_$-%@\%gAFH$%@I67-%FJ68"@K$IG6%



! aa!

70,110(*05#.'%),-,'%5#1+#4*'.H+,%0#&+1'*,5+-,'%#G.'%'7,<(0#)2(%#9,0%3#5+%5#B-*0#5'(7,505#:#

12+&E%070%-#)2(%#4*G50%-#<(,#50#8+,-#+--0%)*0#=!!" >#

#

§3. L’anticipation de l’aliénabilité d’un bien public sous condition de 

déclassement  
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Section II : L’anticipation de la disponibilité d’un bien   
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§1. La promesse de vente sous condition suspensive portant sur un bien saisi  
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§2. L’anticipation de la disponibilité d’un bien hors commerce  
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TITRE PREMIER  

L’ANTICIPATION DES ALÉAS POSITIFS :  

DE L’ANTICIPATION D’UNE CHANCE À LA CHANCE DE SUCCÈS D’UNE 

ANTICIPATION 
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Chapitre premier : L’anticipation d’une chance par les contrats conditionnels 
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§2. L’anticipation intrinsèque aux divers contrats conditionnels ? 
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Section II : Une admission large mais contrôlée des conditions suspensives   

# ?05# .'%),-,'%5# 5(540%5,&05# 5'%-# 5'(&0%-# (-,1,5G05# 0%# 4*+-,<(0#7+,5# +(55,#

*,F'(*0(5070%-#.'%-*Q1G05>#N2,1#05-#+)7,5#)0#-'(5#<(0#1+#.'%),-,'%#5(540%5,&0#%0#40(-#4'*-0*#

5(*#(%#G1G70%-#0550%-,01#)(#.'%-*+-#im!j3#1'*5<(0#-01#%205-#4+5#10#.+5#,1#%20%#*05-0#4+5#7',%5#

<(0#41(5,0(*5#.+*+.-G*,5-,<(05#)0#1+#.'%),-,'%#5'%-#*0<(,505#0-#0%.+)*G05#imRj>##

#

§1. L’objet des conditions suspensives  

O1#05-#FG%G*+1070%-#+)7,5#<(0#1+#.'%),-,'%#5(540%5,&0#%0#40(-#4'*-0*#5(*#(%#G1G70%-#

0550%-,01#)(#.'%-*+->#?2088,.+.,-G#)2(%0#.'%),-,'%#*04'50#0%#0880-#+&+%-#-'(-#5(*#120I,5-0%.0#

)2(%0# &G*,-+910# .'%),-,'%3# '*# -01# %205-# 4+5# 10# .+5# 1'*5<(0# 12G&E%070%-# G*,FG# 0%# -+%-# <(0#

.'%),-,'%# 5(540%5,&0# 4'*-0# 5(*# (%# G1G70%-# 0550%-,01# )(# .'%-*+-3#7B70# 52,1# 05-# 8(-(*# 0-#

,%.0*-+,%>#?0#.+5#G.HG+%-3#1+#.'%),-,'%#4'(**+#B-*0#*G4(-G0#%'%#G.*,-0#4+*#105#;(F053#.'770#

.01+#8(-#10#.+5#)+%5#(%#+**B-#)(#RR#'.-'9*0#RU!d!$$>#S0-#+**B-#*0%&',0#:#1+#*EF10#501'%#1+<(0110#

1+#.'%),-,'%#%205-#<(2(%0#7')+1,-G#)0#12'91,F+-,'%3#0110#05-#(%#G1G70%-#0I-G*,0(*#+(#*+44'*-#

)0#)*',-#<(20110#+880.-0#0-#),54'50#)2(%#.+*+.-E*0#+..,)0%-01>#S0#8+,5+%-3#%,#1+#.+4+.,-G3#%,#10#

.'%50%-070%-3#%,#12'9;0-# '(#1+#.+(50#)(#.'%-*+-#%0#40(&0%-#8+,*0#12'9;0-#)2(%0#5-,4(1+-,'%#

.'%),-,'%%0110>##

X+,5#.'770%-#5+&',*#5,#(%0#5(540%5,&0#4'*-0#5(*#(%#G1G70%-#0550%-,01#)(#.'%-*+-#C#

N,#1'*5<(0#12'%#*0-,*0#.0--0#.'%),-,'%3#12'91,F+-,'%#*05-0#&+1+9103#+1'*5#0110#%0#4'*-0#4+5#5(*#(%#

G1G70%-#0550%-,01>##@E5#1'*53#(%0#.'%),-,'%#4'*-+%-#5(*#10#.'%50%-070%-#)2(%#.'%-*+.-+%-#'(#

5(*# 1+# .+4+.,-G# )2(%0# 4+*-,0# 50*+,-# ,%&+1,)0># M'(*# +(-+%-3# 1+# <(05-,'%# 05-# 7',%5# -*+%.HG0#

1'*5<(0#1+#.'%),-,'%#4'*-0#5(*#10#.'%-0%(#)(#.'%-*+->#D%#0880-3#)+%5#12+88+,*0#4*G.,-G0!$%#,1#G-+,-#

<(05-,'%#)2(%#.'%-*+-#)0#.055,'%#)0#9+,1#5'(5#1+#.'%),-,'%#5(540%5,&0#<(2(%#%'(&01#+..'*)#

7'),8,.+-,8# ,%-0*&,0%%0># $*3# X'%5,0(*# `+*9,0*# *01E&0# <(0# 5,# 12'%# 0%1E&0# 1+# .'%),-,'%#

5(540%5,&0#)0#1+#.055,'%#)0#9+,13#.0--0#)0*%,E*0#)070(*0#&+1+910#)+%5#1+#705(*0#'W#12'9;0-#)0#

1+#.055,'%#)0#9+,1#50*+#.'%5-,-(G#4+*#10#.'%-0%(#)(#9+,1#+.-(01>#@+%5#10#7B70#'*)*0#)2,)G053#

12'%# 4'(**+,-# .'%5,)G*0*# <(2(%0# .'%),-,'%# 5(540%5,&0# 4'*-+%-# 5(*# (%0# +(-'*,5+-,'%#

+)7,%,5-*+-,&0#4'(**+,-#B-*0#,%&+1,)G03#0-#4'(*-+%-#10#S'%50,1#)2v-+-#+#*G.0770%-#5(,&,#(%0#

+(-*0# &',0# 0%# &+1,)+%-# (%0#.'%),-,'%# 5(540%5,&0# 4'*-+%-# 5(*# 10# )G.1+55070%-# )2(%# 9,0%#

#
*$$%,$%>+NN'*]-%F1.3%51E5%#A55$-%\"%D2H$%@@%1D.$%@I6G-%)(+'&%*+1)'*+'&%*%#
*$%%&$%Q'MQ+CM-%1e5$%51E5%#A55$-%\"%D2H$-%@@%1D.$%@I6G-%MO>%#2H$%@I6W%9$%6@@%%



! dd!

4(91,.!$&>#S0--0#5'1(-,'%#05-#.'74*GH0%5,910#4(,5<(2(%0#4*'70550#)0#&0%-0#4'*-+%-#5(*#(%#

9,0%# 0%.'*0# ,%+1,G%+910# 0-# 5'(70--+%-# 1+# &0%-0# :# 1+# .'%),-,'%# 5(540%5,&0# )0# 5+# 8(-(*0#

+1,G%+9,1,-G#%0#507910#4+5#B-*0#(%0#.'%),-,'%#4'*-+%-#5(*#(%#G1G70%-#0550%-,01#)(#.'%-*+-#)+%5#

1+# 705(*0# 'W# 105# G1G70%-5# 0550%-,015# )2(%0# 4*'70550# )0# &0%-0# 5'%-# 1+# .+4+.,-G3# 10#

.'%50%-070%-#0-#1+#%G.055,-G#)2(%#9,0%#),54'%,9103#*,0%#%20I,F0+%-#0%#5(5#<(0#10#9,0%#)',-#

+1,G%+910>##

['(;'(*5#05- A,1#<(2(%0#.'%),-,'%#5(540%5,&0#%0#40(-#4'*-0*#5(*#(%#G1G70%-#0550%-,01#

+(#.'%-*+->#T(-*070%-#),-3#0110#%0#40(-#%,#4+11,0*#12+950%.0#)2(%#G1G70%-#0550%-,013#%,#*070--*0#

0%#.+(50#1+#.0*-,-()0#)2(%#G1G70%-#0550%-,01#)G;:#4*G50%->#S0--0#+88,*7+-,'%#7G*,-0#)2B-*0#

.'741G-G0#4+*#(%0#+(-*0#-0%+%-#+(#9(-#)0#1+#4*05-+-,'%>#X'%5,0(*#`+*9,0*#*01E&0#<(2(%#+**B-#

)(#a#8G&*,0*#RU!h!$' #+#40*7,5#)0#*G4'%)*0#:#1+#<(05-,'%#)0#5+&',*#5,#105#G1G70%-5#.'%5-,-(-,85#

)2(%0#.'%),-,'%#5(540%5,&0#,%-GF*+,0%-#12'9;0-#)(# .'%-*+->#D%#0880-3#4+*8',5#105#.'%),-,'%5#

5(540%5,&05#0I4*,70%-#10#9(-#)(#.'%-*+-3#.'770#.01+#05-#10#.+5#)2(%0#.'%),-,'%#4'*-+%-#5(*#

12'9-0%-,'%# )2(%# 40*7,5# )0# .'%5-*(,*0>#@0# 7+%,E*0# .'HG*0%-0# +&0.# 12+88,*7+-,'%# 501'%#

1+<(0110#1+#.'%),-,'%#%0#40(-#4'*-0*#5(*#(%#G1G70%-#0550%-,01#)(#.'%-*+-3#1+#*G4'%50#:#.0--0#

<(05-,'%#05-#%GF+-,&0#.+*#12,%50*-,'%#)2(%0#.'%),-,'%#5(540%5,&0#%0#7'),8,0#4+5#1+#%+-(*0#)(#

.'%-*+-#4(,5<(0#.0--0#7B70#.'%),-,'%#%0#40(-#;(5-070%-#4+5#4'*-0*#5(*#(%#G1G70%-#0550%-,013#

+1'*5#0110#%0#4'(**+,-#7'),8,0*#1+#%+-(*0#)(),-#.'%-*+->##

#

 §2. Les caractéristiques des conditions suspensives 
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5'(7,5#:#)05#.,*.'%5-+%.05#.+5(01105#,%)G40%)+%-05#)0#1+#&'1'%-G#)05#4+*-,05>#P(205-A.0#<(,#

;(5-,8,0# <(2(%0# .'%),-,'%# 4'-05-+-,&0# 5',-# ,%-0*),-0#C# ?+# .'%),-,'%# 4'-05-+-,&0# )G5,F%0# (%#

G&E%070%-#<(0#12(%0#'(#12+(-*0#)05#4+*-,05#40(-#8+,*0#+**,&0*#'(#40(-#074B.H0*>#$*#'%#%0#40(-#

-*+,-0*#)2(%#G&E%070%-#,%.0*-+,%#<(0#1'*5<(0#.0#)0*%,0*#05-#,%.0*-+,%#4'(*#-'(-05#105#4+*-,053#

.205-#(%0#*EF10#*0%&'J+%-#:#12,)G0#)0#9'%%0#8',#)+%5#1+#705(*0#'W#(%#.'%-*+.-+%-#,%8'*7G#%0#

)',-#4+5#4'(&',*#4*'8,-0*#)0#12,F%'*+%.0#)0#12+(-*03#105#4+*-,05#)',&0%-#B-*0#:#GF+1,-G#)+%5#10(*#

,%.0*-,-()0>#D-#+1'*5#<(0#12+%.,0%#+*-,.10#!!ka#)(#S')0#.,&,1#4*'H,9+,-3#:#40,%0#)0#%(11,-G3#

-'(-0#.'%),-,'%#4'-05-+-,&03#10#%'(&01#+*-,.10#!VUaAR#)(),-#.')0#4*G&',-#5,741070%-#<(2"#(%0#

'91,F+-,'%#.'%-*+.-G0#5'(5#(%0#.'%),-,'%#)'%-#1+#*G+1,5+-,'%#)G40%)#)0#1+#50(10#&'1'%-G#)(#

)G9,-0(*#=#05-#%(110>##

# S'770%-#+44*G.,0*#5,#(%0#.'%),-,'%#5(540%5,&0#05-#4'-05-+-,&0#C#?+#;(*,54*()0%.0#

5+%.-,'%%0#1+#4'-05-+-,&,-G#-+%-#+(#*0F+*)#)05#.'%5G<(0%.05#)0#12G&E%070%-#<(2+(#*0F+*)#)05#

8+.-0(*5#)0#*G+1,5+-,'%#)0#.0#)0*%,0*>#?'*5<(0#1+#.'%),-,'%#4'*-0#5(*#(%#+.-0#<(0#10#)G9,-0(*#

)',-# +..'741,*3# 0110# 50*+# .'%5,)G*G0# .'770# 4'-05-+-,&0# 5,# .0-# +.-0# 05-# :# 5'%# 0%-,E*0#

),5.*G-,'%!%*>#@0#7+%,E*0#5,7,1+,*03#1+#.'%),-,'%#50*+#;(FG0#4'-05-+-,&0#5,#10#)G9,-0(*#50#-*'(&0#

#
*$) %!"!$%O'+N,C-%F1.3%51E5%#A55$-%\"%D2H$-%8%gAFH$%@I6W-%!#0%Z%@I6W-%9$%@68%
*%+%#' $%O1EV1E53-%6@%AH4$%@I67-%FJ68"IG$6\@%
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0%#"#4'5,-,'%#)2,%81(0*#)0#8+Z'%#)G-0*7,%+%-0#5(*#1+#*G+1,5+-,'%#=#)0#1+),-0#.'%),-,'%!%!>#M+*#

'44'5,-,'%3#5,#12G&E%070%-#&,5G#4+*#1+#.'%),-,'%#%205-#4+5#:#120%-,E*0#),5.*G-,'%#)(#)G9,-0(*3#

0-#<(2,1#05-#5'(7,5#:#1+#&'1'%-G#'(#12+(-'*,5+-,'%#)2(%#-,0*5#'(#)2(%#4+*-0%+,*03#1+#.'%),-,'%#

5(540%5,&0# *05-0# &+1+910!%"#.+*# 0110# 05-# )+%5# .0# .+5# <(+1,8,G0# )0# .'%),-,'%#5,741070%-#

4'-05-+-,&0>#S0--0# +88,*7+-,'%# 40*70-# )0# 1+,550*# (%0# 41+.0# +(I# G&E%070%-5# G.H+44+%-# 0%#

4+*-,0#:#1+#&'1'%-G#)(#)G9,-0(*>##

N,#(%0#.'%),-,'%#:#1+#50(10#),5.*G-,'%#)(#)G9,-0(*#05-#%(1103#<(20%#05-A,1#1'*5<(0#1+#

*G+1,5+-,'%# )0# 1+# .'%),-,'%# 05-# 5'(7,50# :# 1+# ),5.*G-,'%# )(# .*G+%.,0*#C# M+*# (%0# 10.-(*0#(#

$.)*-(-+. #)0#12+*-,.10#!VUaAR#)(#S')0#.,&,1#,1#+44+*+,-#<(0#1'*5<(0#1+#.'%),-,'%#4'*-0#5(*#10#

.'%50%-070%-#)(#.*G+%.,0*#0110#*05-0#&+1+910>#O1#507910#0%#+110*#)0#7B70#1'*5<(0#1+#.'%),-,'%#

4'*-0#5(*#(%0#4*05-+-,'%#+--0%)(0#)(#.*G+%.,0*#0-#<(20110#%0#)G40%)#<(0#)0#5'%#4'(&',*>#?+#

.'%),-,'%#5(540%5,&0#40(-#)'%.#B-*0#4'-05-+-,&0#)0#1+#4+*-#)(#.*G+%.,0*>###

#

# # B. La certitude d’une obligation équilibrée  

 #T1'*5# <(0# 1+# )G8,%,-,'%# .'77(%0# )0# 1+# .'%),-,'%# 5(540%5,&0# *0-,0%-# <(20110# *0%)#

,%.0*-+,%0#1+#%+,55+%.0#)0#12'91,F+-,'%3#,1#8+(-#B-*0#+--0%-,8#:#.0#<(20110#%0#*0%)0#4+5#,%.0*-+,%#

12G<(,1,9*0#0%-*0#105#4+*-,05>#?2G<(,1,9*0#0%-*0#105#)*',-5#0-#'91,F+-,'%5#)05#4+*-,05#%0#)',-#4+5#

B-*0#5'(5#1+#)G40%)+%.0#)(#H+5+*)>#N,#12+%-,.,4+-,'%#)0#12+&E%070%-#)2(%#G&E%070%-#1+,550#

41+.0#:#12+1G+3#.0#)0*%,0*#%0#5+(*+,-#;'(0*#)+%5#12G<(,1,9*0#0%-*0#105#4*05-+-,'%5#)05#4+*-,05>#

S0--0#*07+*<(0#%'(5#+7E%0#:#%'(5#,%-0**'F0*#5(*#1+#.055,'%#)0#.*G+%.0#8(-(*0>#T#1+#),88G*0%.0#

)0#1+#&0%-0#)0#.H'50#8(-(*03#1+#.055,'%#)0#.*G+%.0#8(-(*0#05-#9,0%#41(5#0%.+)*G0#)+%5#1+#705(*0#

'W#41(5#10#.+*+.-E*0#8(-(*#)0#1+#.*G+%.0#05-#,%-0%503#7',%5#,1#05-#4'55,910#)0#)G-0*7,%0*#+&0.#

4*G.,5,'%#5'%#7'%-+%-3#0-#41(5#12G<(,1,9*0#)05#4*05-+-,'%5#)05#.G)+%-#0-#.055,'%%+,*0#*,5<(0*+#

)2B-*0#)G5G<(,1,9*G>#$*#<(015#5'%-#105#-J405#)0#.'%-*+-5#<(,#%0#*0.H0*.H0%-#4+5#(%#G<(,1,9*0#

0%-*0#105#4*05-+-,'%5#C#S0#5'%-#105#.'%-*+-5#+1G+-',*053#0-#%'(5#5+&'%5#<(0#10#.'%-*+-#+1G+-',*0#

-01#<(0#10#4+*,#'(#10#;0(#%0#8+,-#4+5#4+*-,0#)0#12+%-,.,4+-,'%>#X+,5#<(0110#705(*0#10#.'%-*+-#

4(*070%-#+1G+-',*0#%0#8+,-#4+5#4+*-,0# )0#12+%-,.,4+-,'%#C#S0*-05#(%#.'%-*+-#+1G+-',*0#1+,550#

41+.0# :# )0# 12+%-,.,4+-,'%# 4(,5<(0# 10# .'%-*+-# +1G+-',*0# 4'*-0# 4*G.,5G70%-# 5(*# 10# H+5+*)3#

12G1G70%-#8'*-(,-3#8(-(*#0-#,%.0*-+,%#)0&+%-#0I,5-0*#4'(*#1+#8'*7+-,'%#7B70#)0#1+#5,-(+-,'%>#

M'(*#+(-+%-3#,1#%0#40(-#J#+&',*#+%-,.,4+-,'%#4+*.0#<(0#.0-#G&E%070%-#8(-(*#0-#,%.0*-+,%#4'(*-+%-#

#
*%*%#A55$-%\"%D2H$-%6@%;:D$%@I67-%FJ6L"@6$@K@%
*%!%#' $%0A425-%\6%1D.$%@I6L-%FJ6G"6\$KK7%
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.+*+.-G*,5-,<(0#)0#12+%-,.,4+-,'%3#*04*G50%-0#(%#G1G70%-#+.-(01#0-#%G.055+,*0#:#1+#8'*7+-,'%#)(#

.'%-*+-#+1G+-',*0>##

# D%#5'7703#1+#5-,4(1+-,'%#)2(%0#.'%),-,'%#5(540%5,&0#)+%5#(%#.'%-*+-#40*70-#)0#5+,5,*#

12+&E%070%-#)2(%#G&E%070%-#0%.'*0#8(-(*#0-#,%.0*-+,%3#7+,5#.0--0#)0*%,E*0#%0#40(-#B-*0#5'(*.0#

)0#)G5G<(,1,9*0#0%-*0#105#4*05-+-,'%5#)05#4+*-,05#:#)G8+(-#)0#<(',#0110#*0&,0%)*+,-#:#8'*70*#(%#

.'%-*+-#+1G+-',*0#.H+55+%-#12+%-,.,4+-,'%>#
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Chapitre second : Le succès de l’anticipation fonction de la défaillance ou de 

l’accomplissement de la condition 

# ?2,%50*-,'%#)0#.'%),-,'%5#5(540%5,&05#)+%5#(%#.'%-*+-#10#*0%)#5'(*.0#)0#)'(-05#0-#

)2,%.0*-,-()05#;(5<(2:# .0#<(0#12G&E%070%-#5(*&,0%%0#i50.-,'%#Oj3#10#.+5#G.HG+%-3#+1'*5#.05#

)'(-05#50#),55,40%-#4'(*#1+,550*#41+.0#:#(%#.'%-*+-#4*')(,5+%-#505#0880-5#)0#7+%,E*0#.1+55,<(0#

i50.-,'%#OOj>##

#

Section I : L’incertitude des parties jusqu’au succès de l’anticipation  

# [+%-# <(0# 12G&E%070%-# <(,# 8+,-# 12'9;0-# )0# 1+# .'%),-,'%# 5(540%5,&0# 05-# 8(-(*# 105#

.'%-*+.-+%-5#5'%-#)G40%)+%-5#)0#12+1G+#0-#)0#1+#.H+%.0#<(2,1#40(-#4*G50%-0*#im!j>#?0#7'70%-#

&0%(3#10(*5#)'(-05#50#),55,40*'%-#0-#0%#8'%.-,'%#)0#1+#*G+1,5+-,'%#4'5,-,&0# '(#%GF+-,&0#)0#

12G&E%070%-3#'%#.'%5,)G*0*+#<(0#10(*#+%-,.,4+-,'%#+#G-G#.'(*'%%G0#)0#5(..E5#'(#%'%#imRj>##

# 

§1. La situation des parties avant la réalisation de l’évènement  

# ?0#1+45#)0#-0745#5,-(G#0%-*0#1+#.'%.1(5,'%#)(#.'%-*+-#0-#1+#*G+1,5+-,'%#)0#12G&E%070%-#

G*,FG#0%#-+%-#<(0#.'%),-,'%#5(540%5,&0#1+,550#41+.0#:#(%0#4G*,')0#)0#)'(-053#)2,%.0*-,-()05#

4(,5<(0# 12G&E%070%-# 05-# 8(-(*# 0-# ,%.0*-+,%># ?+# 5,-(+-,'%# <(0# %'(5#&0%'%5# )2G&'<(0*# 05-#

.'77(%G70%-#+4401G0#1+#5,-(+-,'%#,")!()*"#$.)!+*+.)" >#@2+,110(*53#10#*+44'*-#+(#M*G5,)0%-#

)0# 1+# tG4(91,<(0# 4*G.,50# <(2" #0%# 4*G50%.0# )2(%0# .'%),-,'%# 5(540%5,&03# 1+# %+,55+%.0# )0#

12'91,F+-,'%#05-#5(540%)(0# :#12+..'741,55070%-#)0# .0--0# .'%),-,'%#c#-+%-#<(0#1+#.'%),-,'%#

%205-#4+5#*G+1,5G03#12'91,F+-,'%#.'%),-,'%%0110#%20I,5-0#<(20%#F0*703#50(1#12+..'741,55070%-#

)0#1+#.'%),-,'%#*0%)#12'91,F+-,'%#4(*0#0-#5,7410#=!%#>##

# @(*+%-# 1+# 5,-(+-,'%#,")!")*"# $.)!+*+.)" #)'%.3#12'91,F+-,'%#%0# 507910#4+5# 0%.'*0#

0I,5-0*>#?0# .*G+%.,0*# %205-# 4+5# 0%.'*0# 0%# 705(*0# )20I,F0*# 120IG.(-,'%# )0# 12'91,F+-,'%#%,#

)20%F+F0*#)05#4'(*5(,-05>#D%#*G+1,-G#10#.*G+%.,0*#%205-#4+5#0%.'*0#.*G+%.,0*#)(#)G9,-0(*>#?2'%#

4'(**+,-#+1'*5#4*05<(0#50#)07+%)0*#:#<(',#50*&,*+,-A-A,1#)0#.'%.1(*0#(%#.'%-*+-#+1'*5#<(0#10#

.*G+%.,0*#%2+#4+5#)*',-#)0#8+,*0#0IG.(-0*#5+#4*05-+-,'%#C#p%0#4+*-#)0#1+#*G4'%50#*G5,)0#5+%5#

)'(-0#)+%5#12+1,%G+#4*07,0*#)(#%'(&01#+*-,.10#!VUaAd#)(#S')0#.,&,1#4*G&'J+%-#<(2#" #+&+%-#

<(0#1+#.'%),-,'%#5(540%5,&0#%0#5',-#+..'741,03#10#)G9,-0(*#)',-#52+95-0%,*#)0#-'(-#+.-0#<(,#

#
*%#%M#(()-%+#/+D-27&34$%+34+1#+M2(/.1&9/4+-41#%&5+0+1")-3)$$#$'4+$NKJ@LO@P@+()-%#$%+-25)-64+3/+3-)&%+347+
')$%-#%7-%!)M[%FJII\G%;E%66%R:H$%@I6W=+)(*+'&%*+%
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074B.H0*+,-# 1+# 9'%%0# 0IG.(-,'%# )0# 12'91,F+-,'%#6# 10# .*G+%.,0*# 40(-# +..'741,*# -'(-# +.-0#

.'%50*&+-',*0#0-#+--+<(0*#105#+.-05#)(#)G9,-0(*#+..'741,5#0%#8*+()0#)0#505#)*',-5#=>#D%#5'7703#

5,# 12'91,F+-,'%# %20I,5-0# 4+5# 0%.'*03# 10# .*G+%.,0*# ),54'50# -'(-# )0# 7B70# )0# .0*-+,%05#

4*G*'F+-,&05>##

# @(*+%-#1+#5,-(+-,'%#,")!")*"#$.)!+*+.)" #)'%. 3#10#.*G+%.,0*#),54'50#)G;:#)2(%#F0*70#

)0# )*',-# G&0%-(01>#P(205-A.0# <(2(%# )*',-# G&0%-(01#C# O1# 507910# <(2,1# 52+F,550# )2(%# )*',-#

,74+*8+,-#<(,#)0&,0%)*+#4+*8+,-#1'*5#)0#1+#*G+1,5+-,'%#)0#1+#.'%),-,'%#5(540%5,&0>#?0#.*G+%.,0*#

%205-#4+5#0%.'*0#(%#.*G+%.,0*3#7+,5#,1#)070(*0#(%#.'%-*+.-+%->#S0#5-+-(-#)0#.'%-*+.-+%-#1(,#

40*70-#)0#),54'50*#)0#.0*-+,%05#4*G*'F+-,&05#<(,#12+&+%-+F0%-#4+*#*+44'*-#:#(%#-,0*5>#T#.0-#

GF+*)3#12+*-,.10#!VUaAd#+1,%G+#4*07,0*#)(#S')0#.,&,1#4*G&',-#1+#4'55,9,1,-G#4'(*#.0#)0*%,0*#

)20880.-(0*#)05#+.-05#.'%50*&+-',*053#)2'9-0%,*#)05#F+*+%-,05#)0#1+#4+*-#)0#5'%#.'%-*+.-+%-3#'(#

0%.'*0#)0#5+%.-,'%%0*# .0# )0*%,0*# 52,1# +)&0%+,-# <(2,1# +(*+,-# &'1'%-+,*070%-# 074B.HG# 1+#

*G+1,5+-,'%#)0#1+#.'%),-,'%>#D%#0880-3#12+*-,.10#!VUaAV#),54'5+%-#<(0#"#1+#.'%),-,'%#5(540%5,&0#

05-#*G4(-G0#+..'741,0#5,#.01(,#<(,#J#+&+,-#,%-G*B-#0%#+#074B.HG#12+..'741,55070%-#=3#&,0%-#

5+%.-,'%%0*#1+#)G1'J+(-G#)(#8(-(*#)G9,-0(*#0-#+55(*0#1+#4*'-0.-,'%#)(#8(-(*#.*G+%.,0*>#D%8,%3#

(%0# )0*%,E*0# 4*G*'F+-,&0# +44+*-,0%-# +(# .*G+%.,0*# .'%),-,'%%013# :# 5+&',*# 1+# 4'55,9,1,-G# )0#

-*+%570--*0#5'%#)*',-#G&0%-(013#)0#10#.G)0*#'(#)2J#*0%'%.0*>##

# T#1+#10.-(*0# )05#4*G.G)0%-5#4+*+F*+4H053# ,1#+44+*+,-#<(0#10# .*G+%.,0*# .'%),-,'%%01#

),54'50#)2(%#)*',-#G&0%-(01#,55(#)2(%0#'91,F+-,'%#%'%#0%.'*0#*G011070%-#4*G50%-0>#t05-0#+1'*5#

:#&G*,8,0*#52,1#52+F,-#)2(%0#'91,F+-,'%#0%#F0*70#'(#41(-Q-#)2(%0#'91,F+-,'%#0%.'*0#,%0I,5-+%-0>#

X'%5,0(*#`+*9,0*#*01E&0#:#.0#4*'4'5#<(0#10#%'(&01#+*-,.10#!VUa#)(#S')0#.,&,1#4*G&',-#<(0#

12+..'741,55070%-#)0#1+#.'%),-,'%#*0%)#"#12'91,F+-,'%#4(*0#0-#5,7410#=#0-#<(0#12+*-,.10#!VUaA

h#4*G.,50#<(20%#.+5#)0#)G8+,11+%.0#)0#1+#.'%),-,'%#.0--0#)0*%,E*0#05-#"#*G4(-G0#%2+&',*#;+7+,5#

0I,5-G#=>#$%#0%#)G)(,-#<(0# .205-#5,741070%-#5,#1+# .'%),-,'%# )G8+,110#<(0#12'91,F+-,'%#%2+#

;+7+,5# 0I,5-G3# )'%.# .01+# 5(FFE*0# <(0#,")!")*"# $.)!+*+.)" 3# 12'91,F+-,'%# 5(540%)(0# 05-# 0%#

F0*70#41(-Q-#<(2,%0I,5-+%-0!%$>#P(20110#5',-#0%#F0*70#'(#,%0I,5-+%-03#)+%5#-'(5#105#.+5#-+%-#

<(0#1+#.'%),-,'%#5(540%5,&0#%2+)&,0%-#4+53#105#0880-5#)(#.'%-*+-#5'%-#4+*+1J5G53#0-#%0#40(&0%-#

B-*0#.'%-*+,*05#%,#:#12'*)*0#4(91,.3#%,#:#)05#,%-0*),.-,'%5#1GF,51+-,&053#%,#:#)05#,%-0*),.-,'%5#

.'%-*+.-(01105># M+*-+%-3# 1+#.'%.1(5,'%# )0# .'%-*+-5# 5'(5# .'%),-,'%# 5(540%5,&0# 40*70-#

)2+%-,.,40*# 1+# %+,55+%.0# )2(%0# '91,F+-,'%# +1'*5# <(0# .0--0# )0*%,E*0# 05-# 4'(*# 12,%5-+%-#

,74'55,9103#4(,5<(0#,")!()*"#$.)!+*+.)" #+(.(%#0880-#%205-#4*')(,->##

#
*%$%&$%Q'MQ+CM-%!4+')$%-#%+7/-+/$4+'E)74+&$3&7()$&.14+7)/7+')$3&%&)$+34+7#+3&7()$&.&1&%2+5/%/-4F+21)C4+34+
1"#$%&'&(#%&)$+')$%-#'%/4114-%MO>%#2H$%@I6L%9$%\87%



! h! !

§2. La situation des parties une fois la condition réalisée  

# ?2,%.0*-,-()0#)(#5'*-#)0#12'91,F+-,'%#4*0%)#8,%#)0#)0(I#8+Z'%53#5',-#1+#.'%),-,'%#05-#

*G+1,5G03#5',-#0110#05-#)G8+,11,0>#S0#*G5(1-+-#70-#8,%#:#12+1G+>##

# P(0#50#4+550A-A,1#1'*5<(0#1+#.'%),-,'%#)0#8'*7+-,'%#)0#1+#5,-(+-,'%#0%.'*0#8(-(*0#%0#
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Section II : Les effets de la réalisation de l’aléa positif anticipé 
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§1. La production de tous les effets juridiques attachés à la réalisation de la 

situation  
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§2. Réflexions autour des contrats anticipés translatifs de propriété et de la 

cause de ce transfert en cas de succès  
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TITRE SECOND  

L’ANTICIPATION DES ALÉAS NEGATIFS : 

DE L’ANTICIPATION D’UN RISQUE DANS L’ÉXÉCUTION À 

L’ANTICIPATION D’UN RISQUE D’INÉXÉCUTION 

#

# p%#*,5<(0#05-#(%#"#G&E%070%-#)'77+F0+910#)'%-#1+#5(*&0%+%.0#05-#,%.0*-+,%03#<(+%-#

:#5+#*G+1,5+-,'%#'(#:#1+#)+-0#)0#.0--0#*G+1,5+-,'%#=!&" >#`,0%#<(0#5+#5(*&0%+%.0#5',-#,%.0*-+,%03#

%'(5#4'(&'%5#12+%-,.,40*>#X+,5#<(01#*,5<(0#+%-,.,40*#C#?05#.'%-*+.-+%-5#5'%-#,%&,-G5#-+%-#:#

+%-,.,40*#)05#*,5<(05#,%HG*0%-5#:#1+#5(*&0%+%.0#'(#1+#%'%A5(*&0%+%.0#)2G&E%070%-5#<(2,15#

+(*+,0%-#4*G+1+91070%-#,)0%-,8,G5#i.H+4,-*0#4*07,0*j3#<(2:#+%-,.,40*#12,%0IG.(-,'%#7B70#)0#

10(*#.'%-*+-#4+*#12+(-*0#4+*-,0#i.H+4,-*0#50.'%)j>##
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#
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#
*&! %Z$%#)M,*-%H)'#./1#&-4+8/-&3&9/4-%)(*+'&%*=%<$%=%M25UE3%?%
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Chapitre premier : L’anticipation du risque par les contrats conditionnels  

#

# P(015# 5'%-# 105# '(-,15#)'%-# ),54'50%-# 105#.'%-*+.-+%-5# <(,# 5'(H+,-0%-# +%-,.,40*# (%#

*,5<(0#C#?0#41(5#5,F%,8,.+-,8#05-#10#7G.+%,570#)05#.'%),-,'%5#*G5'1(-',*05>#D%#0880-3#4+*#.0#

9,+,5# ,15#40(&0%-#7G%+F0*# (%0#4'*-0# )0#5'*-,0# :#10(*# '91,F+-,'%#0%#52+(-'*,5+%-3#501'%#105#

.,*.'%5-+%.053#:#*0-'(*%0*#:#(%0#5,-(+-,'%#+%-G*,0(*0#5,#905',%#05-#i50.-,'%#Oj>#M(,5<(20110#8+,-#

),*0.-070%-#)G40%)*0#)0#12G&E%070%-#,%.0*-+,%#120I,5-0%.0#7B70#)(#.'%-*+-3#1'*5<(20110#50#

*G+1,503#1+#.'%),-,'%#*G5'1(-',*0#4*')(,-#)05#0880-5#*+),.+(I#i50.-,'%#OOj>###

 

Section I : L’anticipation au cœur du mécanisme des conditions résolutoires 

# P(,#),-#1,90*-G#.'%-*+.-(0110#),-#1,90*-G#)0#4*0%)*0#)05#*,5<(05!&##7+,5#),-#+(55,#1,90*-G#

)0#105#+%-,.,40*>#?05#.'%-*+.-+%-53#1,9*05#)0#4*G&',*#)05#.'%),-,'%5#*G5'1(-',*05#)+%5#10(*5#

.'%-*+-5#im!j3#50*'%-#7(-(011070%-#-0%(5#)20IG.(-0*#10(*5#4*05-+-,'%5#*0540.-,&05#-'(-#0%#G-+%-#

7+,%-0%(5#)+%5#(%0#.0*-+,%0#,%.0*-,-()0#imRj>##

#

§1. L’appréhension d’un aléa négatif par les conditions résolutoires  

# @,+7G-*+1070%-# '44'5G0# :# 1+# .'%),-,'%# 5(540%5,&03# 1+# .'%),-,'%# *G5'1(-',*0#

%2074B.H0# %,# 1+# 8'*7+-,'%# )(# .'%-*+-3# %,# 5'%# 0IG.(-,'%>#?0# *+44'*-# +(# M*G5,)0%-# )0# 1+#

tG4(91,<(0#G%'%.0#0%#.0#50%5#<(2"#0%#4*G50%.0#)2(%0#.'%),-,'%#*G5'1(-',*03#12'91,F+-,'%#%+/-#

,7 7G),+-070%-# 0-# 4*')(,-# -'(5# 505# 0880-53# 7+,5# 5'%# +%G+%-,55070%-# 05-# 5(9'*)'%%G# :#

12+..'741,55070%-#)0#1+#.'%),-,'%#=>##

['(-#12,%-G*B-#)2,%5G*0*#)05#.'%),-,'%5#*G5'1(-',*05#)+%5#(%#.'%-*+-#*G5,)0#)+%5#10#8+,-#

<(0# 12'%# 40(-# +%-,.,40*# 12+&E%070%-# )2(%# *,5<(0>#?05# 4+*-,05# 40(&0%-# 5(9'*)'%%0*# 1+#

),54+*,-,'%#)0#10(*#'91,F+-,'%#:#1+#*G+1,5+-,'%#)2(%#G&E%070%-#)'%-#01105#)G-0*7,%0%-#1+#-0%0(*#

(6#+)+*+.3#0%#4+*,+%-#<(0#.0#)0*%,0*#05-#5(5.04-,910#)0#50#*G+1,50*>#?0#.+5#G.H+%-3#10#.'%-*+-#

50*+#+%G+%-,#+(-'7+-,<(070%-3#5+%5#<(2,1#5',-#%G.055+,*0#)0#10#7'),8,0*#'(#)0#12+)+4-0*>#D%#

0880-3#12+*-,.10#!VUa#+1,%G+#V#)(#S')0#.,&,1#)G8,%,-#1+#.'%),-,'%#*G5'1(-',*0#.'770#G-+%-#(%0#

.'%),-,'%#)'%-#12+..'741,55070%-#"#0%-*+,%0#12+%G+%-,55070%-#)0#12'91,F+-,'%#=>##

#
*&#%<$%91E4%EF3%:.E;3%a:F:4AV3-%&$%Q'MQ+CM-%!#+1&.4-%2+34+(-4$3-4+347+-&79/47-%./$%'2B"3F"9D3-%0*'Y-%@I6I%
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T# 1+# ),88G*0%.0# )2(%0# .1+(50# *G5'1(-',*0#<(,# 40(-# GF+1070%-# B-*0# ,%5G*G0# )+%5# (%#

.'%-*+-#:#1+#&'1'%-G#)05#4+*-,053#1+#.'%),-,'%#*G5'1(-',*0#%0#&,50#4+5#10#.+5#)2(%0#,%0IG.(-,'%#

.'%-*+.-(0110>#?+#.'%),-,'%#&,50#(%#G&E%070%-#<(,#40(-#4+*8',5#B-*0#.'741G-070%-#0I-G*,0(*#

+(I#4+*-,05>#M+#*#0I074103#1'*5<(2(%#.'74*'7,5 #)0#&0%-0#,77'9,1,E*0#05-#.'%.1(#0%-*0#105#

4+*-,053#,1#40(-#12B-*0#5'(5#.'%),-,'%#*G5'1(-',*0#<(0#10#&',5,%#)0#12,770(910#+.H0-G#%0#&0%)0#

4+5#5'%#4*'4*0#-0**+,%#:#12+.H0-0(*>#X+,5#+1'*5#<(0110#05-#1+#),88G*0%.0#0%-*0#.'%.1(*0#(%#

.'%-*+-#5'(5#.'%),-,'%#*G5'1(-',*0#<(0#10#&',5,%#%0#.E)0#4+5#5'%#9,0%#:#12+.H0-0(*#0-#.'%.1(*0#

(%#.'%-*+-#5'(5#.'%),-,'%#5(540%5,&0#<(0#10#&',5,%#%0#.E)0#4+5#5'%#9,0%#:#12+.H0-0(*#C#S205-#

5(*-'(-#1+#5,-(+-,'%#,")!")*"#$.)!+*+.)" #50*+#-'-+1070%-#),88G*0%-0#0%#8'%.-,'%#)0#1+#%+-(*0#

)0#1+#.'%),-,'%#5-,4(1G0>#N,#(%#.'74*'7,5 #)0#&0%-0#05-#.'%.1(#5'(5#.'%),-,'%#5(540%5,&0#)0#

12+950%.0#)0#&0%-0#)(#9,0%#&',5,%#:#12+.H0-0(*3#10#-*+%580*-#)0#4*'4*,G-G#50*+#5(540%)(#;(5<(2:#

.0#<(2,1#5',-#.0*-+,%#<(0#10#9,0%#&',5,%#50*+#&0%)(#:#(%#-,0*53#0-#4+*-+%-#12+.H0-0(*#%0#;'(,*+#

4+5#)(#9,0%#.+*#,1#%20%#50*+#4+5#0%.'*0#4*'4*,G-+,*0>#D%#*0&+%.H03#5,#10#.'74*'7,5#)0#&0%-0#

05-# .'%.1(# 5'(5# .'%),-,'%# *G5'1(-',*0# <(0# 10# 9,0%# &',5,%# %0# 1(,# 5',-# 4+5# GF+1070%-# .G)G3#

12+.H0-0(*#,%,-,+1#;'(,*+#)0#1+#410,%0#4*'4*,G-G#)0#12,770(910#)0#7+%,E*0#.1+55,<(03#0-#0%#.+5#

)0#*G+1,5+-,'%#)0#1+#.'%),-,'%#1+#&0%-0#4'(**+#B-*0#*G5'1(0>##

D%#5'7703#4+*#10#-*(.H070%-#)05# .'%),-,'%5#*G5'1(-',*053#105#4+*-,05# :# (%#.'%-*+-#

40(&0%-#+%-,.,40*#1+#5(*&0%+%.0#)2(%#*,5<(0#0-#0%#8+,*0#(%0#.'%),-,'%#)0#*G5'1(-,'%#)(#.'%-*+->#

?'*5#)0#1+#*G)+.-,'%#)(#.'%-*+-#0-#)0#12G.H+%F0#)05#.'%50%-070%-53#105#4+*-,05#40(&0%-#)G.,)0*#

)0#1,0*#120I,5-0%.0#)0#10(*#.'%-*+-#:#1+#%'%A5(*&0%+%.0#)2(%#+1G+#%GF+-,83#)2(%#*,5<(0>#N,#12+1G+#

%GF+-,8#8,%,-#4+*#50#*G+1,50*3#12+%-,.,4+-,'%#+(*+#8'%.-,'%%G3#10#.'%-*+-#50*+#*G5'1(>#M'(*#+(-+%-3#

5,#12+%-,.,4+-,'%#50*+#.'(*'%%G0#)0#5(..E53#10#.'%-*+-#+(*+#4'(*-+%-#G.H'(G>###

#

§2. La situation des parties avant la réalisation de l’évènement  

# >")!")*"#$.)!+*+.)" 3#10#.*G+%.,0*#)0#12'91,F+-,'%#40(-#520IG.(-0*#,77G),+-070%-3#,1#

%205-# 4+5# ),88G*0%-# )2(%# .*G+%.,0*# .1+55,<(0># O1# 40(-# +F,*# 4+*# &',0# '91,<(0# '(# 4+(1,0%%03#

),1,F0%-0*#)05#4'(*5(,-053#0I,F0*#120IG.(-,'%#8'*.G0#)0#5'%#)G9,-0(*>#O1#40(-#GF+1070%-#40*)*0#

505# )*',-5# 4+*# 0880-# )0# 1+# 4*05.*,4-,'%# 0I-,%.-,&0# 52,1# %2+F,-# 4+5># @+%5# 10# .+5# )05# &0%-05#

,77'9,1,E*053# )'7+,%0# 'W# 105# .'%),-,'%5# *G5'1(-',*05# 5'%-# 5'(&0%-# -*E5# 4*G50%-053# 10#

4*'4*,G-+,*0#5'(5#.'%),-,'%#*G5'1(-',*0#05-#+55,7,1G#:#(%#4*'4*,G-+,*0#4(*#0-#5,7410>#O1#+#-'(5#

105#)*',-5#5(*#1+#.H'503#40(-#12+1,G%0*3#1+#7'),8,0*3#1+#-*+%570--*0]#5#$.)*-(-+.3#,1#+#10#)0&',*#

)0#5(44'*-0*#105#*,5<(05#)0#1+#.H'50#)(*+%-#-'(-0#1+#4G*,')0#)0#12,%.0*-,-()0>##
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# ?0#.*G+%.,0*#5'(5#.'%),-,'%#*G5'1(-',*0#+..04-0#)E5#1+#.'%.1(5,'%#)(#.'%-*+-3#10#*,5<(0#

)2(%0#*07,50#0%#G-+-#5'(5#1+#)G40%)+%.0#)(#H+5+*)>#O1#+#4*,5#(%#0%F+F070%-#<(,#40*70-#)0#

8+,*0#0%-*0*#(%#)*',-#+(#9G%G8,.0#)0#1+#*G5'1(-,'%#0%#.+5#)0#5(*&0%+%.0#)0#12G&E%070%-#)+%5#

10#4+-*,7',%0#)0#5'%#)G9,-0(*!&$>##

# D%#5'7703#0%-*0#1+#.'%.1(5,'%#)(#.'%-*+-#0-#1+#*G+1,5+-,'%#G&0%-(0110#)0#1+#.'%),-,'%3#

105#.'.'%-*+.-+%-5#*05-0%-#5(540%)(5#:#12,%.0*-,-()03#,15#*05-0%-#)G40%)+%-5#)(#*,5<(0#<(0#10#

.*G+%.,0*#+#+..04-G#)0#4*0%)*0#1'*5<(0#10#)G9,-0(*#12+&+,-#+%-,.,4G>#N,#12'%#4+*&,0%-#+,5G70%-#

:#.'74*0%)*0#12,%-G*B-#<(0#4*G50%-0#12,%50*-,'%#)0#.'%),-,'%5#*G5'1(-',*05#)+%5#105#.'%-*+-53#

.05#)0*%,E*05#%0#)',&0%-#4+5#4'(*#+(-+%-#B-*0#,**G81G.H,053#.+*#0%#4*+-,<(0#12+..04-+-,'%#4'(*#

(%#.*G+%.,0*#)0#.'(*,*#10#*,5<(0#)0#&',*#105#'91,F+-,'%5#*G.,4*'<(05#*05-,-(G05#05-#5'(&0%-#10#

*G5(1-+-# )2n4*05# %GF'.,+-,'%5># D%# 0880-3# 4'(*# <(0# .0# )0*%,0*# +..04-0# .0--0# .'%),-,'%3# 10#

)G9,-0(*#)0&*+#.0*-+,%070%-#0%#.'%-*04+*-,0#4+J0*#(%0#5'770#41(5#,74'*-+%-03#.+*#,1#+%-,.,40#

(%#*,5<(0#0-#50#4*G7(%,-#.'%-*0#505#0880-5#<(,#4'(**+,0%-#1(,#B-*0#%G8+5-05>##

#

Section II : Les effets de la réalisation de l’aléa négatif anticipé  

?'*5<(2(%0#.'%),-,'%#*G5'1(-',*0#05-#7,50#0%#o(&*0#.+*#12G&E%070%-#<(20110#&,50#50#

*G+1,503# %'(5# 4'(&'%5# &',*# 105# .H'505# )0# )0(I# 7+%,E*05># M*07,E*070%-# %'(5# 4'(&'%5#

.'%5,)G*0*#<(0#12+%-,.,4+-,'%#)05#*,5<(05#+#8'%.-,'%%G#4(,5<(0#12G1G70%-#<(0#12'%#*0)'(-+,-#

0-#.'%-*0#10<(01#'%#5'(H+,-+,-#50#4*G&+1',*#05-#+**,&G#:#0I,5-0%.03#074'*-+%-#12+%G+%-,55070%-#

)(# .'%-*+-># @2(%# .Q-G# +1'*5# %'(5# 4'(&'%5# .'%5,)G*0*# <(0# 12+%-,.,4+-,'%# +# G-G# (%# 5(..E5>#

S040%)+%-3# 0-# %'(5# *0-,0%)*'%5# .0--0# +%+1J503# 4(,5<(0# 4+*# 1+# *G+1,5+-,'%# )0# 1+# .'%),-,'%#

*G5'1(-',*0#10#.'%-*+-#G.H'(0#0-#05-#*G5'1(#im!j3#%'(5#.'%5,)E*0*'%5#<(0#.0#%205-#4+5#(%#5(..E5#

4(,5<(0#10#.'%-*+-#%205-#41(5>#$%#+#+%-,.,4G#(%#+1G+#%GF+-,83#12+%-,.,4+-,'%#+#4'*-G#505#8*(,-53#

7+,5#0110#05-#5(*-'(-#:#12'*,F,%0#)0#1+#),54+*,-,'%#)(#.'%-*+-3#9,0%#<(0#.0*-+,%5#)0#505#0880-5#

+(*'%-#&'.+-,'%#:#40*)(*0*#imRj>##

##

§1. L’anéantissement rétroactif du contrat 

P(0#50#4+550A-A,1#5,#1+#.'%),-,'%#*G5'1(-',*0#%0#50#*G+1,50#4+5#C#?'*5<(0#10#*,5<(0#)0#

*G5'1(-,'%#1,G#:#1+#5(*&0%+%.0#)0#12G&E%070%-#'9;0-#)0#1+#.'%),-,'%#05-#G.+*-G3#12'91,F+-,'%#

)0&,0%-# 4(*0# 0-# 5,7410# 0-# 10# )*',-# )0# *G5'1(-,'%# ),54+*+,-># ?2+.<(G*0(*# &',-# 5+# 5,-(+-,'%#

#
*&$%<$%91E4%EF3%:.E;3%a:F:4AV3%!"!$%O'+N,C-%Y.1&C#%&)$7+')$3&%&)$$41147-%!"#V$%#2H$%RA5D$%KI$-%@I@6%
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.'%5'1,)G0>#D%#.+5#)0#%'%A*G+1,5+-,'%#)0#12G&E%070%-3#1+#5,-(+-,'%#*0)0&,0%-#%'*7+10#0-#12+1G+#

+(<(01#0110#G-+,-#5'(7,50#50#),55,40>#S0--0#5,-(+-,'%#%2+440110#4+5#:#41(5#)0#)G&01'44070%-5#

)+%5#.0--0#G-()03#4(,5<(0#.01+#5,F%,8,0#<(0#12+%-,.,4+-,'%#)(#*,5<(0#%0#5205-#8,%+1070%-#4+5#

+&G*G0#(-,10#7+,5#5,741070%-#5G.(*,-+,*0>##

P(0# 50# 4+550A-A,1#1'*5<(0# 1+# .'%),-,'%#*G5'1(-',*0# 50# *G+1,50#C# ?2+*-,.10# !VUaAk# )(#

S')0#.,&,1#G%'%.0#<(0#"#12+..'741,55070%-#)0#1+#.'%),-,'%#*G5'1(-',*0#G-0,%-#*G-*'+.-,&070%-#

12'91,F+-,'%#=>#@+%5#.0#.+53#-'(-#12,%-G*B-#)0#12+%-,.,4+-,'%#)0#1+#*G5'1(-,'%#)(#.'%-*+-#+44+*+,->#

D%# 0880-3# 1+# *G+1,5+-,'%# )0# 1+# .'%),-,'%# *G5'1(-',*0# +%G+%-,-#+(-'7+-,<(070%-#105# )*',-5#

0%F0%)*G5#4+*#10#.'%-*+-3#,1#%205-#%(11070%-#%G.055+,*0#)0#70--*0#0%#)070(*0#12+.<(G*0(*#'(#

)0#8+,*0#4*'%'%.0*#(%0#*G5'1(-,'%#;(),.,+,*0>#?2+..'741,55070%-#)0#1+#.'%),-,'%#*G5'1(-',*0#

088+.0#1+#)0--03#105#'91,F+-,'%5#*G.,4*'<(053#,1#J#+#(%0#*05-,-(-,'%#*G.,4*'<(0#+)*"-#,(-*"' #0-#1+#

*G-*'+.-,&,-G#'4E*0#GF+1070%-#)0#410,%#)*',-#:#12GF+*)#)05#-,0*5>#D%#5'7703#12+%-,.,4+-,'%#+#

8'%.-,'%%G3#1+#4+*-,0#+J+%-#+%-,.,4G#<(2(%#*,5<(0#+&+,-#)0#F*+%)05#.H+%.05#)2+)&0%,*#&',-#5'%#

4+*,#50#&G*,8,0*>##

#

§2. La survivance de certains effets non frappés de rétroactivité   

# `,0%#<(0#1+#*G+1,5+-,'%#)0#1+#.'%),-,'%#*G5'1(-',*0#+,-#(%#0880-#*G-*'+.-,8#5(*#10#.'%-*+-3#

)05#1,7,-05# 5'%-#4*G&(05# 0-#40*70--0%-# 1+# 5(*&,&+%.0# )0# .0*-+,%5# 0880-5>#['(-# )2+9'*)3# 1+#

*G-*'+.-,&,-G#40(-#B-*0#G.+*-G0#4+*#(%#.'77(%#+..'*)#)05#4+*-,05>#D%5(,-03#,1#52+&E*0#<(0#105#

+.-05#.'%50*&+-',*05#0-#105#+.-05#)2+)7,%,5-*+-,'%#<(,#'%-#G-G#.'%.1(5#+&+%-#1+#*G+1,5+-,'%#)0#

1+#.'%),-,'%#%0#5'%-#4+5#+880.-G5#4+*#.0--0#*G-*'+.-,&,-G#0-#)070(*0%-#+,%5,#&+1,)05>#T,%5,#4+*#

0I07410#1'*5<(2(%#.'%-*+-#)0#&0%-0#05-#.'%.1(#5'(5#.'%),-,'%#*G5'1(-',*0#0-#<(0#12+.<(G*0(*#

*G+1,50#.0#-J40#)2+.-05#0%-*0#1+#.'%.1(5,'%#)(#.'%-*+-#0-#1+#*G+1,5+-,'%#)0#1+#.'%),-,'%3#.05#

+.-05#)070(*0%-#&+1+9105>##

# @0#1+#7B70#7+%,E*03#10#-0I-0#4*G&',-#(%0#+(-*0#0I.04-,'%#+(#4*,%.,40#)0#*G-*'+.-,&,-G#

.+1<(G0#.0--0A8',5#5(*#105#0880-5#)0#1+#*G5'1(-,'%#)(#.'%-*+-#4'(*#,%0IG.(-,'%>#D%#0880-3#12+*-,.10#

!VUaAk#)(#S')0#.,&,1#4*G&',-#<(0#"#5,#105#4*05-+-,'%5#G.H+%FG05#'%-#-*'(&G#10(*#(-,1,-G#+(#8(*#

0-#:#705(*0#)0#120IG.(-,'%#*G.,4*'<(0#)(#.'%-*+-#=#1+#*G+1,5+-,'%#)0#1+#.'%),-,'%#70-#8,%#+(#

.'%-*+-#(%,<(070%-#4'(*#12+&0%,*>#S0--0#8'*7(10#%205-#F(E*0#5+-,58+,5+%-0#.+*#0110#%20I.1(-#

4+5#4'(&',*#52+441,<(0*#:#)05#.'%-*+-5#:#0IG.(-,'%#,%5-+%-+%G0#.'770#10#.'%-*+-#)0#&0%-0>#

S01+#,%)(,*+,-#+1'*5#<(0#5,#1+#4*'4*,G-G#+#G-G#-*+%58G*G0#:#12+.<(G*0(*#0-#<(0#.0#)0*%,0*#+#4+JG#

10#4*,I3#+1'*5#105#4*05-+-,'%5#G.H+%FG05#'%-#0880.-,&070%-#-*'(&G#10(*#(-,1,-G#+(#8(*#0-#:#705(*0#
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)0#120IG.(-,'%#)(#.'%-*+-3#+1'*5#)+%5#.0--0#HJ4'-HE50#1+#*G-*'+.-,&,-G#4'(**+,-#52088+.0*#0-#.01+#

*0&,0%)*+,-# :# 4*,&0*# )0# -'(-# ,%-G*B-# 1+# .'%.1(5,'%# )2(%# .'%-*+-# )0# &0%-0# 5'(5# .'%),-,'%#

*G5'1(-',*0>#?+#*G+1,5+-,'%#)0#1+#.'%),-,'%#*G5'1(-',*0#%2074'*-0*+,-#+(.(%0#.'%5G<(0%.0#0-#

50*+,-#-'-+1070%-#,%(-,103#12+%-,.,4+-,'%#)(#*,5<(0#%0#4*')(,*+,-#+(.(%#0880->#O1#52+&E*0#<(0#1+#

8'*7(10#<(,#+&+,-#G-G#*0-0%(0#)+%5#12+&+%-A4*';0-#)2'*)'%%+%.03#:#5+&',*#<(0#1+#*G-*'+.-,&,-G#

%2+#4+5#1,0(#"#5,#12G.'%'7,0#)(#.'%-*+-#10#.'77+%)0#=#+(*+,-#G-G#41(5#+44*'4*,G03#'(#:#)G8+(-#

+(*+,-#G-G#1'(+910#1+#4*G.,5,'%#501'%#1+<(0110#.0--0#0I.04-,'%#%0#52+441,<(+,-#<(2+(I#.'%-*+-5#

:#0IG.(-,'%#5(..055,&0>##
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Chapitre second : L’anticipation du risque d’inexécution du contrat  

 

# ?+#4*'F*055,'%#)05#5+%.-,'%5#.'%-*+.-(01105#(%,1+-G*+105#05-#%'-+910>#@G5'*7+,53#105#

.'%-*+.-+%-5#40(&0%-#*G5'()*03#*G)(,*0#10#4*,I3#*0741+.0*#10#)G9,-0(*#'(#0%.'*0#)G.,)0*#)0#%0#

41(5#520IG.(-0*3#0-#-'(-#.01+3#)0#7+%,E*0#(%,1+-G*+10>#N,#1+#7,50#0%#o(&*0#)0#.05#5+%.-,'%5#

(%,1+-G*+105#05-#4'55,9103#<(20%#05-A,1#)0#10(*#7,50#0%#o(&*0#+%-,.,4G0#C#N2,1#05-#)2'*05#0-#)G;:#

7+%,805-0#<(0#10#)G9,-0(*#%0#4'(**+#4+5#520IG.(-0*#'(#%0#10#4'(**+#4+5#:#-07453#10#.*G+%.,0*#

)0# 12'91,F+-,'%# 40(-A,1# 10# 5+%.-,'%%0*# )0# 7+%,E*0# +%-,.,4G0#C# N,# 1+# *G4'%50# 05-# 4'5,-,&0#

.'%.0*%+%-#120I.04-,'%#)2,%0IG.(-,'%#<(,#40(-#B-*0#7,50#0%#o(&*0#)0#7+%,E*0#+%-,.,4G0#+1'*5#

<(0#12,%0IG.(-,'%#%205-#4+5#0%.'*0#.'%5'77G0#iSH+4,-*0#4*07,0*j3#,1#0%#&+#),88G*0770%-#)05#

+(-*05#5+%.-,'%5#G%'%.G05#iSH+4,-*0#50.'%)j>##

 

Section I : L’anticipation de l’inexécution par la mise en œuvre de l’exception 

d’inexécution anticipée  

# 5#,-+.-+3#,1#05-#.(*,0(I#)0#5+%.-,'%%0*#(%#)G9,-0(*#+(;'(*)2H(,#4'(*#<(01<(0#.H'50#

<(2,1#%205-# -0%(# )0#*G+1,50*#<(0# )07+,%>#S040%)+%-3#52,1#52+&E*0# )E5#+(;'(*)2H(,#<(2,1#%0#

4'(**+#-0%,*#5'%#0%F+F070%-#)07+,%3#1+#4'55,9,1,-G#05-#'(&0*-0#:#5'%#.*G+%.,0*#)0#5(540%)*0#

5+#4*'4*0#0IG.(-,'%>#S0#7G.+%,570#5+%.-,'%%+-0(*#+%-,.,4G#05-#4*G&(#4+*#10#)*',-#8*+%Z+,5#

im!j3#7+,5#GF+1070%-#4+*#10#)*',-#+%F1+,5#imRj>##

#

§1. L’exception d’inexécution anticipée en droit français   

# ?2'*)'%%+%.0#)(#!U#8G&*,0*#RU!h#+#*0%8'*.G#1+#5G.(*,-G#)05#0%F+F070%-5#.'%-*+.-(0153#

7+,5# 0110# +# GF+1070%-# 4*'-GFG# 105# .'%-*+.-+%-5# 0%# 10(*# 40*70--+%-# )0# 5+%.-,'%%0*#

(%,1+-G*+1070%-#105#,%0IG.(-,'%5#'(#*0-+*)5#)20IG.(-,'%>#M1(5#7+*<(+%-#0%.'*03#1+#*G8'*70#+#

,%5G*G# (%0# %'(&0110# 4*G*'F+-,&0# (%,1+-G*+10# :# 12,%,-,+-,&0# )(# .*G+%.,0*#1(,# 40*70--+%-#

)2+%-,.,40*#(%#*,5<(0#)2,%0IG.(-,'%>#D%#0880-3#10#%'(&01#+*-,.10#!RRU#)(#S')0#.,&,1#G%'%.0#

<(2"#(%0#4+*-,0#40(-#5(540%)*0#120IG.(-,'%#)0#5'%#'91,F+-,'%#)E5#1'*5#<(2,1#05-#7+%,805-0#<(0#

5'%# .'.'%-*+.-+%-# %0# 520IG.(-0*+# 4+5# :# 12G.HG+%.0# 0-# <(0# 105# .'%5G<(0%.05# )0# .0--0#

,%0IG.(-,'%# 5'%-# 5(88,5+770%-# F*+&05# 4'(*# 0110#=># P(+1,8,G0# )20I.04-,'%# )2,%0IG.(-,'%#

+%-,.,4G0# '(# 4*G&0%-,&0#iTj 3# .0--0# 5+%.-,'%# '(&0*-0# +(# .*G+%.,0*#"?$+,+")'#1(,# 40*70-# )0#

.0550*#,77G),+-070%-#120IG.(-,'%#)0#5+#4*'4*0#4*05-+-,'%#+1'*5#12,%0IG.(-,'%#)0#1+#4*05-+-,'%#
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)0#5'%#)G9,-0(*#%205-#4+5#0%.'*0#.'%5'77G0#7+,5#50(1070%-#7+%,805-0#i`j >#M+*-+%-3#.0--0#

4*G*'F+-,&0# 1(,# 40*70-# GF+1070%-#)2G&,-0*# )0# )0&',*# 5(44'*-0*# 12+1G+# )05# *05-,-(-,'%5#

.'%5G.(-,&05#:#(%0#*G5'1(-,'%#'(#(%0#+%%(1+-,'%>##

#

# # A. Les conditions de la mise en œuvre de l’exception d’inexécution 

anticipée  

# S0--0#5+%.-,'%#(%,1+-G*+10#05-#41(5#*,5<(G0#<(0#120I.04-,'%#)2,%0IG.(-,'%#.1+55,<(0#

4*G&(0# 4+*# 12+*-,.10# 4*G.G)0%-# )(# S')0# .,&,1#4(,5<(2(%0# 4+*-,0# 05-# +(-'*,5G0# :# 5(540%)*0#

120IG.(-,'%#)0#505#'91,F+-,'%5#5,#0110#05-,70#<(0#5'%#.'.'%-*+.-+%-#%0#520IG.(-0*+#4+5>#S0*-05#

,1# 05-# ,%),540%5+910# <(0# 12,%0IG.(-,'%# )(# )G9,-0(*# 5',-# 7+%,805-03# 7+,5# ,1# 52+F,-# )2(%0#

+%-,.,4+-,'%3#0-#12+%-,.,4+-,'%#05-#8'*.G70%-#5(;0--0#:#(%0#4+*-#)0#H+5+*)>#S'770%-#+44*G.,0*#

<(2(%#*,5<(0#)2,%0IG.(-,'%#5',-#7+%,805-0#+1'*5#<(0#4+*#)G8,%,-,'%#12,%0IG.(-,'%#%205-#4+5#

0%.'*0#+&G*G0#C#S01(,#<(,#(50#)0#.0--0#0I.04-,'%#+%-,.,4G0#)',-#B-*0#0%#705(*0#)0#;(5-,8,0*#5+#

)G.,5,'%#)0&+%-#105#-*,9(%+(I#.+*#12+(-*0#4+*-,0#4'(**+,-#5+,5,*#(%#;(F0#+8,%#)0#&',*#5(540%)*0#

1+#5(540%5,'%#)0#120IG.(-,'%#)0#5'%#4+*-0%+,*0>#M'(*#G&,-0*#.01+3#10#.*G+%.,0*#+**B-+%-#5'%#

0IG.(-,'%# )0# 7+%,E*0# +%-,.,4G0# )',-# ),54'50*# )0# ),&0*5# ,%),.05# '9;0.-,85# 4'(&+%-#

0880.-,&070%-# 1+,550*# 5(44'50*# <(0# 12+(-*0# 4+*-,0# 50*+#8'*-# 4*'9+91070%-# '(#.0*-+,%070%-#

)G8+,11+%-0#)2,.,#40(>#S05#,%),.05#40(&0%-#.'%.0*%0*#1+#40*5'%%0#)(#.'.'%-*+.-+%-3#7+,5#+(55,#

)05# G1G70%-5# 0I-G*,0(*5# :# .0# )0*%,0*# <(,# 50*+,0%-# )0# %+-(*0# :# 12074B.H0*# )0# 520IG.(-0*>#

?20IG.(-,'%#%2G-+%-#4+5#0%.'*0#0I,F,9103#,1#05-#),88,.,10#)2+44*GH0%)0*#10#*,5<(0#)2,%0IG.(-,'%#

7+,5#12'%#4'(**+,-#10#*+44*'.H0*#)2(%#)'77+F0#,77,%0%-3#.205-A: A),*0#)2(%#"#)'77+F0#<(,#

%205-# 4+5# 0%.'*0# *G+1,5G3# 7+,5# <(,# 50# 4*')(,*+# 5x*070%-# 5,# 1+# 5,-(+-,'%# 4*G50%-0# )',-# 50#

40*4G-(0*#=!&%>#M+*#0I074103#)+%5#10#.+)*0#)2(%0#.055,'%#)0#)*',-5#5'.,+(I3#10#.G)+%-#<(,#

5'(H+,-0*+,-#(50*#)0#120I.04-,'%#)2,%0IG.(-,'%#+%-,.,4G0#4'(**+,-#+*F(0*#)(#8+,-#<(2(%#)G8+(-#

)0#4+,070%-#52+&E*0#7+%,805-0#+(#*0F+*)#)0#8+,-5#)0#%+-(*0#:#.'74*'70--*0#1+#.'%-,%(,-G#)0#

120I41',-+-,'%>#?0#.+*+.-E*0#7+%,805-0#)0#12,%0IG.(-,'%#8(-(*0#40(-#B-*0#0%&,5+FG#.'770#(%0#

.0*-,-()0#'(#.'770#(%0#8'*-0#4*'9+9,1,-G>##

@0#7+%,E*0# .'741G70%-+,*0# :#1+#%G.055,-0# )2(%0# ,%0IG.(-,'%#8(-(*0#7+%,805-03#10#

-0I-0#*0<(,0*-#<(0#10#*,5<(0#)20IG.(-,'%#,%)(,50#)05#.'%5G<(0%.05#5(88,5+770%-#F*+&05>#X+,5#

+1'*5#1+#7B70#<(05-,'%#+44+*+,-3#:#5+&',*#.'770%-#+44*G.,0*#1+#F*+&,-G#)2(%0#,%0IG.(-,'%#

+1'*5#<(0#.0110A.,#%205-#0%.'*0#<(0#4'-0%-,0110#C#M*07,E*070%-3#1+#F*+&,-G#)0#12,%0IG.(-,'%#

#
*&%%#A55$-%D1_$-%6\%AH42V%@I6I-%FJI7"6K$\LW%
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%2+#4+5#905',%#)2B-*0#+44*G.,G03#.0#5'%-#505#.'%5G<(0%.05#4*G;(),.,+9105#<(,#)',&0%-#12B-*0>#

N,#%'(5#*04*0%'%5#120I07410#4*G.G)0%-#.'%.0*%+%-#(%0#.055,'%#)0#-,-*05#5'.,+(I3#10#&0%)0(*#

%0# 4'(**+# 50# 4*G&+1',*# )0# 120I.04-,'%# )2,%0IG.(-,'%# +%-,.,4G0# <(0# 52,1# 4+*&,0%-# :# G-+91,*#

<(2+4*E5#52B-*0#1(,A7B70#0IG.(-G#,1#%0#),54'50*+#4+5#)0#1+#4'55,9,1,-G#)2'9-0%,*#(%0#0IG.(-,'%#

8'*.G0#'(#(%0#*05-,-(-,'%#)05#-,-*05#(%0#8',5#1+#&0%-0#*G5'1(0!&&>##

D%8,%3#:#.Q-G#)0#.05#)'%%G05#5(95-+%-,011053#(%0#.'%),-,'%#8'*70110#05-#%G.055+,*0#:#1+#

7, 50# 0%# o(&*0# )0# .0--0# 5+%.-,'%3# :# 5+&',*# <(2(%0# %'-,8,.+-,'%# )0# 1+# 5(540%5,'%# )+%5# 105#

70,110(*5#)G1+,5#5',-# -*+%57,50#+(#)G9,-0(*>#D%#)2+(-*05#-0*7053#10#.*G+%.,0*#)',-#4'(&',*#

G-+91,*#<(2,1#+#4'*-G#:#1+#.'%%+,55+%.0#)0#12+(-*0#4+*-,0#5+#)G.,5,'%#)0#5(540%)*0#120IG.(-,'%>##

#

# # B. Les effets de la mise en œuvre de l’exception d’inexécution anticipée 

# #@0#7+%,E*0#5,7,1+,*0#:#120I.04-,'%#)2,%0IG.(-,'%#.1+55,<(0#)'%-#1+#8'*70#+%-,.,4G0#

%205-#<(2(%0#7')+1,-G3#120880-#4*,%.,4+1#)0#.0--0#5+%.-,'%#*G5,)0#)+%5#1+#5(540%5,'%#)(#.'%-*+->#

?0#.'%-*+-#05-#50(1070%-#5(540%)(#0-#%'%#*'74(3#105#4+*-,05#%20%#5'%-#%(11070%-#1,9G*G05>##

# p%0#8',5#10#.'%-*+-#5(540%)(3#,1#05-#%G.055+,*0#)0#),5-,%F(0*#)0(I#HJ4'-HE505#)+%5#1+#

705(*0#'W#1+#5(540%5,'%#)(#.'%-*+-#%0#40(-#B-*0#<(0#-074'*+,*0>#N',-#1+#7,50#0%#o(&*0#)0#1+#

5+%.-,'%# +%-,.,4G0# %20%-*+,%0# 4+5# 120IG.(-,'%# )(# )G9,-0(*3# .'770# .01+# G-+,-# 4*G&,5,910# 0-#

12,%0IG.(-,'%#50#*G&E10#B-*0#+,%5,#+&G*G0#0-#%'%#41(5#50(1070%-#4'-0%-,01103#+1'*5#,1#*0&,0%)*+#

+(# .*G+%.,0*# )0# *G5'()*0# 10# .'%-*+-# 4+*# %'-,8,.+-,'%# '(# 0%.'*0# )0# )07+%)0*# +(# ;(F0# (%0#

0IG.(-,'%# 8'*.G0># N',-3# .'%-*+,*070%-# :# .0# <(,# +&+,-# G-G# +%-,.,4G3# 10# )G9,-0(*# 8,%,-# 4+*#

520IG.(-0*3#0-#1+#5,-(+-,'%#)0&,0%-# )G1,.+-0#4(,5<(2,1#4'(**+,-#+1'*5#*04*'.H0*#+(# .*G+%.,0*#

)2+&',*#1(,A7B70#*08(5G#)0#520IG.(-0*#0-#120I4'50*+#:#)05#)'77+F05#0-#,%-G*B-5>#S0#*,5<(0#

4'(**+#B-*0#G.+*-G#5,#10#.*G+%.,0*#,%),<(0#+(#)G9,-0(*#105#*+,5'%5#<(,#10#.'%)(,50%-#:#0I.,40*#

)0#.0--0#0I.04-,'%#)2,%0IG.(-,'%#1'*5#)0#5+#%'-,8,.+-,'%>##

# D%#*G+1,-G3#<(0#5,F%,8,0#1+#5(540%5,'%#)2(%#.'%-*+-#C#"#?+#5(540%5,'%#)(#.'%-*+-#05-#

(%0#8,F(*0#'*,F,%+10#+(I#0880-5#&+*,G5#0-#5(9-,15#=!&' #G%'%Z+,-#X'%5,0(*#`+*9,0*>#D%#0880-3#1+#

5(540%5,'%# )(# .'%-*+-# %205-# ;+7+,5# 0%-,E*03# .0*-05# 105# '91,F+-,'%5# .'%-*+.-(01105# 5'%-#

5(540%)(053# 7+,5# )05# '91,F+-,'%5# .'74'*-070%-+105# )070(*0%-># M+*8',5# 7B703# .0*-+,%5#

G1G70%-5#)0#12'91,F+-,'%#.'%-*+.-(0110#8'%-#)0#7B703#-015#<(0#1+#)(*G0#)0#12'91,F+-,'%>#D%#

0880-3#1'*5<(2(%#.'%-*+-#05-#5(540%)(#4+*#1+#7,50#0%#o(&*0#)2(%0#0I.04-,'%#)2,%0IG.(-,'%3#5+#

#
*&&%'$%MCbZM)QC((CO-%!"4Q'4(%&)$+3"&$4Q2'/%&)$+(-2?4$%&?4-%Q!N$-%@I6W-%FJ66Gp7%9$%GKK%
*&' %&$%Q'MQ+CM-%1e5$%51E5%#A55$-%51D$-%6W%_A2%@I6L-%MO>%#2H$%@I6L%9$%L7K%
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)(*G0#%20%#%205-#4+5#+880.-G03#1+#5(540%5,'%#%0#*04'*-0#4+5#10#-0*70#)(#.'%-*+-3#.0#)0*%,0*#

*05-0#,%-+.->##

#

§2. ,-./01213.0456(758.29(4:(24/05.20 en 24;;4/(<.=   

 T&+%-# -'(-0# .H'503# <(0#5,F%,8,0# 10# .'%.04-# )0#6-"($:# .0# $.)*-($*#C# ?+# -*+)(.-,'%#

8*+%Z+,50#)0#" #6-"($: #@#05-#1,--G*+1070%-#" #*(4-(*0#=3#10#6-"($:#.0#$.)*-($*#5,F%,8,0#)'%. #1+#

*(4-(*0#)(#.'%-*+->#$%#0%#)G)(,-#+1'*5#+,5G70%-#<(0#93()*+$+,(*.-;#6-"($:#.0#$.)*-($*#5,F%,8,0#

<(2,1#J#+#(%0#*(4-(*0#+%-,.,4G0#)(#.'%-*+->#L'(5#+(*,'%5#+1'*5#-0%)+%.0#:#*+44*'.H0*#.0--0#

*(4-(*0# +%-,.,4G0# )(# .'%-*+-# )0# 120I.04-,'%# )2,%0IG.(-,'%# +%-,.,4G0# 0%# )*',-# 8*+%Z+,5>#

M'(*-+%-3#.05#)0(I#%'-,'%5#5'%-#-*E5#),88G*0%-05>##

# ?+#4*07,E*0#),88G*0%.0#5,F%,8,.+-,&0#0%-*0#120I.04-,'%#)2,%0IG.(-,'%#+%-,.,4G0#*G5,)0#

)+%5#1+#7+%,E*0#)'%-#105#)0(I#)*',-5#105#+44*GH0%)0%->#T1'*5#<(0#10#7G.+%,570#8*+%Z+,5#05-#

.'%5,)G*G#.'770#G-+%-#(%0#5+%.-,'%#)0#12,%0IG.(-,'%#)2(%#.'%-*+-3#10#)*',-#)0#1+#$.77.)#

9(A#10#.'%5,)E*0#.'770#(%#*07E)0#i"#-"7"!+"' #=j#:#12,%0IG.(-,'%#.+*#,1#52+F,-#)0#*G-+91,*#1+#

5,-(+-,'%#)(#.*G+%.,0*#0-#%'%#)0#5+%.-,'%%0*#10#)G9,-0(*>##

# ?+# 50.'%)0# ),88G*0%.0#0%-*0# 105# )*',-# 8*+%Z+,5# 0-# +%F1+,5# 8+.0# :# (%0# ,%0IG.(-,'%#

+%-,.,4G0#5'%-#1+#7+%,E*0#)2J#*G4'%)*0>#T1'*5#<(0#10#)*',-#8*+%Z+,5#8+&'*,50#120IG.(-,'%#)(#

.'%-*+-#0%#,%.,-+%-#10#)G9,-0(*#:#520IG.(-0*!&( 3#10#)*',-#+%F1+,5#)'%%0#4*G8G*0%.0#:#1+#*(4-(*0#

)(#.'%-*+-#+8,%#)0#8+&'*,50*#10#*0741+.070%-#10#7',%5#.'(-0(I#)+%5#105#7+,%5#)2(%#-,0*5>#

T,%5,3#1'*5<(0#10#)G9,-0(*#8+,-#.1+,*070%-#.'74*0%)*0#<(2,1#%0#520IG.(-0*+#4+5#'(#<(2,1#+F,-#
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Section II : L’anticipation de l’inexécution par la mise en œuvre d’autres sanctions ?  
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§1. L’opportunité de la consécration d’une résolution unilatérale anticipée ?  
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réduction anticipée du prix ? 

 M'(* *+,-A'%# 0%&,5+F0*# <(0# 12+%-,.,4+-,'%# )+%5# 1+# 7,50# 0%# o(&*0# )0# 5+%.-,'%5# :#

12,%0IG.(-,'%#52G-0%)0#:#-'(-05#105#5+%.-,'%5#4*G&(05#4+*#10#S')0#.,&,1#C#M'(**+,-A'%#+)70--*0#

(%0#*G&,5,'%#4'(*#,74*G&,5,'%#+%-,.,4G0#'(#(%0#*G)(.-,'%#)(#4*,I#+%-,.,4G0#C#N01'%#X'%5,0(*#

`+*9,0*!(* 3#1'*5<(2(%#.H+%F070%-#)0#.,*.'%5-+%.05#,74*G&,5,910#+#1,0(#5+%5#<(2,1#+,-#)20880-#

,7 7G),+-#5(*#10#.'%-*+-#7+,5#<(2,1#52+&E*0#7+%,805-0#<(2,1#0%#+(*+#0-#*0%)*+#120IG.(-,'%#)0#

12'91,F+-,'%#7+%,805-070%-#'%G*0(50#)+%5#(%#+&0%,*#4*'.H03#,1#4'(**+,-#B-*0#'44'*-(%#<(0#105#

4+*-,05#4(,550%-#*G&,50*#)0#7+%,E*0#+%-,.,4G0#10#.'%-*+->#T#.0#;'(*3#+(.( %0#)G.,5,'%#)0#;(5-,.0#

%2+#0%.'*0#0(#:#-*+,-0*#)0#.0--0#<(05-,'%3#7+,5#,1#50#40(-#<(0#105#;(F05#+441,<(0%-#.0#-0I-0#)0#

7+%,E*0#1+*F0#0%#+)70--+%-#5+#7,50#0%#o(&*0#+%-,.,4G0>#D%#0880-3#1+#*G&,5,'%#4'(*#,74*G&,5,'%#

05-#(%#+44'*-#7+;0(*#%'*7+-,8#)0#1+#*G8'*70#<(,#+440110#,%-0*4*G-+-,'%!(! >#$*3#0%#-+%-#<(0#

5'(*.0#4*,7+,*0#)(#)*',-3#1+#;(*,54*()0%.0#05-#(%#,%5-*(70%-#)2,%-0*4*G-+-,'%#)(#)*',->#?2G-()0#

)05#4*'.H+,%05#)G.,5,'%5#:#&0%,*#40*70--*+#40(-AB-*0#)0#8'(*%,*#(%0#*G4'%50#:#.0--0#<(05-,'%>##

#
*'%%: 2'-4%+7/-+147+')$%-#%7+3"#55-B%464$%+4%+34+%-#$7()-%+6#-&%&647-%\6%;:D$%67WW%FJWW"6I8L-%'4.$%6\%3.%@@%%
*'& %<$%&$5-#%9$%8K%3.%5$%%%
*'' %D-&$'&(47+3"Z$&3-)&%+-41#%&57+#/Q+')$%-#%7+3/+')664-'4+&$%4-$#%&)$#1-%'4.$%8$\$\%%
*'( %D-&$'&(47+3/+3-)&%+4/-)(24$+347+')$%-#%7-%' 4.$%7$%\IK%%
*') %,)$?*+H&4$$4+7/-+147+')$%-#%7+34+?4$%4+&$%4-$#%&)$#14+34+6#-'E#$3&747-%'4.$%8@"6%
*(+ %&$%Q'MQ+CM-%!47+C-#$37+6)/?464$%7+3/+3-)&%+')66/$+347+')$%-#%7+#(-B7+1")-3)$$#$'4+3/+@J+52?-&4-+
KJ@L-%)(*+'&%*+1)'*+'&%*%%
*(* %[$%OCMMr-%G$%-)3/'%&)$+C2$2-#14+#/+3-)&%=%6I "%3;$-%>AVV1n-%@I6G-%FJG88$%';;3$%&$%Q'MQ+CM-%041915%
2F.41;ED.2R5-%2F%Z$+$)/?4#/+3-)&%+347+')$%-#%7+#/+74-?&'4+3/+3-)&%+5-#$<#&7+347+#55#&-47-%ZAn$%0AV$%6@%gE2F%@I68-%
FJ@7W-%9$%G-%FJ6I%=%UE2%;2.%V12%F1EH3VV3%;2.%3B:ai53%?$%%



! kb!

S040%)+%-3#5,#%'(5#50*,'%5#41(-Q-#8+&'*+9105#:#(%0#,%-0*4*G-+-,'%#5'(410#)0#1+#*G&,5,'%#

4'(*#,74*G&,5,'%3#.01+#%205-#4+5#F+F%G>#T#)G8+(-#)0#),54'50*#+(;'(*)2H(,#)2(%0#,%-0*4*G-+-,'%#

;(*,54*()0%-,0110#8*+%Z+,503#%'(5#4'(&'%5#%'(5#0%#*070--*0#:#1+#;(*,54*()0%.0#G-*+%FE*03#0%#

12'..(**0%.0#.+%+),0%%03#<(,#+#*08(5G#)2+44*G.,0*#.0--0#5+%.-,'%#)0#7+%,E*0#1+*F0#0%#0I.1(+%-#

1+# *G&,5,'%# )(# .'%-*+-# 4'(*# ,74*G&,5,'%# %GF+-,&0!(" ># N,# 105# ;(F05# 8*+%Z+,5# *0-,0%%0%-#

12+44*G.,+-,'%#<(+5,#5-*,.-0# )05# ;(F05# .+%+),0%5# .'770# .01+#05-#4'55,910#+(# *0F+*)# )0#1+#

4*'I,7,-G#)0#10(*5#5J5-E705#)0#)*',- !(# 3#,1#507910#40(#4*'9+910#<(0#1+#8'*70#+%-,.,4G0#)0#

.0--0#5+%.-,'%#5',-#+)7,50>##

D%8,%3# 4'(**+,-A-A'%# 0%&,5+F0*# <(0# 105# 4+*-,05# :# (%# .'%-*+-# 70--0%-# 0%# o(&*0# (%0#

*G)(.-,'%#)0#4*,I#)0#7+%,E*0#+%-,.,4G0#C#T(.(%0#*G4'%50#%205-#4'(*#12,%5-+%-#)'%%G0#:#.0--0#

<(05-,'%3#7+,5#)0#1+#7B70#7+%,E*0#,1#507910*+,-#1'(+910#<(0#1'*5<(2,1#52+&E*0#7+%,805-0#

<(2(%0#0IG.(-,'%#,74+*8+,-0#50*+#'9-0%(03#10#.*G+%.,0*#4(,550#*G)(,*0#4*'4'*-,'%%011070%-#10#

4*,I#)(#.'%-*+-#)0#7+%,E*0#+%-,.,4G0>#@2(%0#.0*-+,%0#7+%,E*03#12+%-,.,4+-,'%#05-#)G;:#4*05<(0#

+)7,50#4(,5<(0#1'*5<(0#10#)G9,-0(*#)(#4*,I#%2+#4+5#0%.'*0#4+JG3#.205-A: A),*0#%2+#4+5#0%.'*0#

0IG.(-G#410,%070%-#5'%#'91,F+-,'%3#,1#40(-#)G.,)0*#)0#*G)(,*0#.0#4*,I>#S040%)+%-3#12'%#%0#40(-#

4+5#<(+1,8,0*# .0--0# 4*G*'F+-,&0# )0# *G)(.-,'%# +%-,.,4G0# )(# 4*,I3# 4(,5<(0# )+%5# .0#.+5# .205-#

12,%0IG.(-,'%#)0#12'91,F+-,'%#)(#)G9,-0(*#)(#4*,I#<(,#05-#+%-,.,4G03#7+,5#4+5#12,%0IG.(-,'%#)0#

12'91,F+-,'%#)(#.*G+%.,0*#)(#4*,I>#?0#)G9,-0(*#)(#4*,I#%2+%-,.,40#4+5#12,%0IG.(-,'%#)0#5'%#

.'.'%-*+.-+%-3# ,1# 1+# .'%5-+-0# +(# 4*G50%-# 0-# *G&,50# 5+# 4*'4*0# 4*05-+-,'%# 4'(*# <(20110# J# 5',-#

4*'4'*-,'%%0110>#O1#50*+,-#'44'*-(%#<(0#.01(,#<(,#)',-#4+J0*#10#4*,I#4(,550#*G&,50*#.0#)0*%,0*#

+&+%-#7B70#<(2,1#.'%5-+-0#12,%0IG.(-,'%#'(#120IG.(-,'%#,74+*8+,-0#)0#5'%#.'.'%-*+.-+%-#)E5#

1'*5#<(0#.0110A.,#05-#7+%,805-0>##

#

#

#

#

#

#

#
*(! %#1E4%5E94m_3%;E%#AFA;A-%,E/-'E&11+[#117+,)-(*+'\+]I3-)OW/2.4' -%@I6L%#N#%KW%
*(# %O$%Z+M'M>"Z'bY'M>-% !"&$'&34$'4+3/+-4$)/?411464$%+347+7)/-'47+3/+3-)&%+347+).1&C#%&)$7+7/-+7)$+
&$%4-(-2%#%&)$-%MO>%#2H$%@I@I%9$%887%



! kl !

(%"(.'0!%" ))

 

# M'(*# .'%.1(*03#*G4'%)'%5#:#1+#4*07,E*0#<(05-,'%#<(0#%'(5#%'(5#G-,'%5#4'5G0#:#1+#

10.-(*0#)0#1+#.,-+-,'%#)0#X'%5,0(*#_+11'(,%>#" #$%#&'()*+,-#.'%%+/-*0#12+&0%,*3#'%#%0#10#40(-#

4+5#6#'%#&'()*+,-#)'7,%0*#10#8(-(*3#'%#%0#10#40(-#4+5#6#12+9/70#50#*0.'%5-,-(0#5+%5#.0550#)0&+%-#

%'(53#0-#4'(*-+%-#5+%5#.0550#%'(5#&'( 1'%5#10#.'7910*3#'(#:#-'(-#10#7',%5#;0-0*#(%#4'%-#<(,#

40*70--0#)0#120%;+790*#=!($ #c#10#@*',-#%0#4'(**+,-A,1#4+5#B-*0#12,%5-*(70%-#%'(5#4*'.(*+%-#.05#

4+550*01105#C# y*n.0# :# 12G-()0# *G+1,5G03# %'(5# 4'(&'%5#7+,%-0%+%-# +55(*G70%-#*G4'%)*0#)0#

7+%,E*0#4'5,-,&0>##

# ?2+%-,.,4+-,'%#40*70-#1+#8'*7+-,'%#4+*#+&+%.0#)2(%0#5,-(+-,'%#;(*,),<(0>#N'%#*Q10#05-#

5,7410#0-#4*,7'*),+13#:#5+&',*#+..*'/-*0#105#4'55,9,1,-G5#.'%8G*G05#4+*#10#)*',->#D110#520I4*,70#

+(#-*+&0*5#)0#),&0*5#+.-053#<(0#.0#5',0%-#)05#.'%-*+-5#4*G4+*+-,853#)G8,%,-,85#'(#0%.'*0#)05#

+.-05#;(*,),<(05#(%,1+-G*+(I>##

# ?2+)7,55,'%#)0#12+%-,.,4+-,'%#+(#50,%#)(#)*',-#)05#.'%-*+-5#&,0%-#.*G0*#)05#5,-(+-,'%5#

0I.04-,'%%01105>#?:#'W#)05#G1G70%-5#7+-G*,015#5'%-#*0<(,53#" #1+#&'1'%-G#,%),&,)(0110#*0741+.0#

(%# G1G70%-# 7+-G*,01# 4*G50%-# 4+*# (%# G1G70%-# 7+-G*,01# 8(-(*#=!(%3# 0-# 12+%-,.,4+-,'%# &,0%-#

+(-'*,50*# 1+# 8'*7+-,'%# )0# 1+# 5,-(+-,'%# +1'*5# <(0# 50(15# 105# G1G70%-5# ,%-0110.-(015# 0I,5-0%->#

?2+%-,.,4+-,'%#&,0%-#+,%5,#.*G0*#(%#4'%-#0%-*0#.'%50%5(+1,570#0-#%'%#.'%50%5(+1,570>#D110#

&,0%-#.*G0*#(%0#5,-(+-,'%#+1'*5#<(2+(.(%0#*07,50#'(#+(-'*,5+-,'%#*G01105#%0#5'%-#,%-0*&0%(05>#

M'(*#+(-+%-3#12'91,F+-,'%#,55(0#)(# .'%-*+-#%0#),54+*+/-#4+53#105#.'%-*+.-+%-5#%20%#5'%-#4+5#

),540%5G53#0110#05-#5,741070%-#*04'*-G0#)+%5#10#-0745>#?2+%-,.,4+-,'%#&,0%-#,.,#+1'*5#.*G0*#(%#

4'%-#0%-*0#0880-#'91,F+-',*0#)(#.'%-*+-#0-#0880-#)0#12'91,F+-,'%#)(#.'%-*+->#D110#&,0%-#.'79,%0*#

.05#)0(I#0880-53#0%#.*G+%-#(%0#5,-(+-,'%#;(*,),<(0#'W#105#.'%-*+.-+%-5#52'91,F0%-#+(#4*G50%-#:#

(%0#.H'50#:#*G+1,50*#+(#8(-(*>##

# T4*E5#+&',*#9*,E&070%-#G&'<(G#105#),&0*505#+%-,.,4+-,'%5#)'%-#'%#%0#40(-#8+,*0#G-+-#

)+%5# .05#4*'4'5# .'%.1(5,85# -+%-#01105#5'%-#7(1-,41053#40%.H'%5A%'(5#5(*#12+%-,.,4+-,'%#0%#

FG%G*+1>#?2+%-,.,4+-,'%3# 0%-0%)(0# .'770# G-+%-# (%# "#7')0# '*,F,%+1# )0# 8'*7+-,'%# )05#

5,-(+-,'%5#;(*,),<(05#<(,#50#.+*+.-G*,50#4+*#10#8+,-#<(2(%0#5,-(+-,'%#;(*,),<(0#40(-#50#8'*70*#

+1'*5#<(2(%0#)0#505#.'%),-,'%5#%'*7+105#)0#8'*7+-,'%#05-#0%.'*0#8(-(*03#0-#+(55,#4+*#10#8+,-#

#
*($ %!"#$%&'(()*+,-% !"#$%&'&(#%&)$*+,)$%-&./%&)$+0+1"2%/34+34+1#+5)-6#%&)$+347+7&%/#%&)$7+8/-&3&9/47-%./$-%)(*+
'&%*+1)'*+'&%+9$%+$%+
*(%%[$%OCMMC-%(T2FRVE3FD3%;3%VA%H1V1F.:%2F;2H2;E3VV3%5E4%V35%UEAV2R2DA.21F5-%./$%67GW-%D2.:%9A4%!"#$%&'(()*+,-%
!"#$%&'&(#%&)$*+,)$%-&./%&)$+0+1"2%/34+34+1#+5)-6#%&)$+347+7&%/#%&)$7+8/-&3&9/47-%./$-%)(*+'&%*+9$%KKI%%



! bU!

<(0#1+#5,-(+-,'%3#9,0%#<(0#8'*7G03#:#(%#.'%-0%(#,%.'7410-#-+%-#<(0#12G1G70%-#8(-(*#%205-#4+5#

*G+1,5G#=!(& #05-#(%#4HG%'7E%0#<(,#50#7+%,805-0#8,%+1070%-#)0#7+%,E*0#+550u#.'(*+%-0>#L'(5#

0%#5'7705#)2+,110(*5#4+*-,5+%5>##

# P(01105#5'%-#105#*+,5'%5#4'(*#105<(01105#%'(5#5'7705#8+&'*+9105#:#.0--0#+%-,.,4+-,'%#

.'%-*+.-(0110C#M*07,E*070%-3#,1#05-#,%.'%-05-+910#<(20110#05-#(%#8+.-0(*# )0#),&0*5,-G#0-#)0#

5'(410550#)05#5,-(+-,'%5#;(*,),<(05>#D%5(,-03#0110#+44+*+/-#.'770#(%#8+.-0(*#)0#.'HG*0%.0#)(#

)*',-#40*70--+%-# )0#%(+%.0*#1+#1GF,51+-,'%#4+*8',5# *,F'(*0(50>#D%#0880-3#<(01#0880-#%G8+5-0#

4'(**,'%5A%'(5#-*'(&0*#+(#8+,-#)0#.*G0*#(%0#5,-(+-,'%#+1'*5#<(0#505#G1G70%-5#50*'%-#*G(%,5#

)+%5#(%#'*)*0#)(#-0745#<(01<(0#40(#),88G*G#)0#1+#%'*7+10#C#M+5#F*+%)A.H'503#-+%-#<(0#12'*)*0#

4(91,.#'(#1+#5G.(*,-G#)05#40*5'%%05#%20%#5'%-#4+5#H0(*-G5>##

# ?+#41+.0#%'%#%GF1,F0+910#<(0#-,0%-#12+%-,.,4+-,'%#+(#50,%#)(#)*',-3#0-#4*G.,5G70%-#)(#

)*',-#)05#.'%-*+-5#)',-A0110#+1'*5#52+..*'/-*0#C#N,#)+%5#(%#5'(.,#)0#.'HG*0%.0#)(#)*',-#,1#8+(-#

)0# 12+%-,.,4+-,'%3# 4'(*# .0--0# 7B70# *+,5'%# ,1# %0# 8+(-# 4+5# <(2,1# J# 0%# +,-# -*'4># $W# 50*+,-# 1+#

.'HG*0%.0#)+%5#(%#)*',-#4'5+%-#)05#4*,%.,405#%'JG5#+(#50,%#)2(%#81'-#)20I.04-,'%5#C#X'%5,0(*#

_+11'(,%#0I41,<(0#<(0#10#50%5#)0#12+%-,.,4+-,'%#)',-#-074G*0*#1+#*,F(0(*#)(#)*',-#5+%5#4'(*#

+(-+%-#*070--*0#0%#.+(505#505#4*,%.,405!(' 3#0-#%'(5#10#*0;',F%'%5#)+%5#.0--0#40%5G0>##

# D%#)G8,%,-,&03#12+%-,.,4+-,'%#05-#(%0#%'-,'%#+550u#81'(0#7+,5#1'(+910>#D110#%205-#4+5#

.1+,*070%-#)G8,%,0#4+*#10#)*',-#7+,5#50#)G)(,-# )05#4'55,9,1,-G5#<(2'%#1(,# .'%8E*0>#D110#05-#

&0.-*,.0#)0#&0*-(5#0-#)0#),&0*5,-G#;(*,),<(03#0110#05-#8,%+1070%-#'7%,4*G50%-0#)+%5#%'5#&,05#.0#

)E5#%'-*0#.*G+-,'%>#D%#0880-3#%0#.'%8G*'%5A%'(5#4+5#:#(%#8o-(5#(%0#.+4+.,-G#<(2,1#%205-#4+5#

0%.'*0# 5(5.04-,910# )2+&',*#)E5# 1'*5# <(0# .0--0#)0*%,E*0# 1(,# 50*+,-# 8+&'*+910#C# ?+# 7+I,70#

" #+)0()'#$.)$",*%'#,-.#)(*.#:(6"*%-#2%.*+"'#!"#$.77.!. #"&%'#(1+*%-#=!(( #%'(5#*0%50,F%0#:#

.0#4*'4'5>#@E5#1'*53#5,#'%#+..04-0#+,5G70%-#<(2(%#5(;0-#)0#)*',-#%'%#0%.'*0#%G#4(,550#-,*0*#

+&+%-+F0# )0# 12+%-,.,4+-,'%# )0# 5+# 5,-(+-,'%# 8(-(*03# ,1# 50*+,-# ,%;(5-,8,G# )0# 52'44'50*# :# .0--0#

'44'*-(%,-G#1'*5<(20110#.'%.0*%0#(%0#40*5'%%0#)G;:#%G0>##

# # # #

#

#

)
#

*(&%!"#$%&'(()*+,-% !"#$%&'&(#%&)$*+,)$%-&./%&)$+0+1"2%/34+34+1#+5)-6#%&)$+347+7&%/#%&)$7+8/-&3&9/47-%./$-%)(*+
'&%*+1)'*+'&%+9$%KK\%
*(' %G.&3$%%
*(( %(T3FRAF.%D1FSE%35.%4:9E.:%F:%.1E.35%V35%R125%1h%2V%3F%HA%;3%51F%2F.:4m.$%%%%



! b! !

2!2.!%3$-*4!+ )

)
 

I. OUVRAGES GÉNÉRAUX, ENCYCLOPÉDIES ET DICTIONNAIRES 
#
!"#$%&' !"#!"#$%&'$()*+,&)(-(.&*"#$%&"#'(!#)*!#+,+, #

()'*+&, !#-.#(-*%#.&/ !#/0120#34#*56!7"#/$01+-)"(2+-&+#"32)$2"#+,'8##

-)-)$0*&) !"#!"#$%&'$()*+2*#43(.&*+*2+#)(2(.&*+-*+'$+54('"6"54(*"#$%&"#(!#)*!#+,', #

-)#"%++*&/ !7+8)$3-+-(#2("33$()*+&3(9*)6*'+-&+:;!+6(<#'*+

=(#2("33$()*+-*+'>?#$-@0(*+A)$3B$(6*"#&4946*"#+,,:##

#
II. OUVRAGES SPÉCIAUX ET THÈSES 

 
,)#,1*#&2 !"#/$+'(%*)2@+-*+5)*3-)*+-*6+)(6.&*6"#.;!#<5=>-?>@A-"#$%<B"#+,',#

,*$),*$3&) !"#/$+#4$3#*+*2+'*+-)"(2"#.;!"#$4650"#CDEF"#'8G(#

,"%-)$'*#&4 !"#/$+5)"0*66*+-*+5")2*CA")2+*2+'*6+#"32)$26+5"&)+$&2)&(7#.;!"#H4-?"#'8((#

0"5$*&) !"#/$+D*62("3+-*6+)(6.&*6+#"32)$#2&*'6+5$)+'*+#"32)$2+E+@2&-*+-&+-)"(2+A)$3B$(6+F+'$+'&0(<)*+++++++++++++++++++++++++

-&+-)"(2+$3D'$(6"#.;!"#I123120-"#J&K"#+,+,##

2)--"%1$&4 6! !"#/>$32(#(5$2("3G+H"32)(%&2("3+F+'>@2&-*+-*+'$+A")0$2("3+-*6+6(2&$2("36+,&)(-(.&*6"#

.;!"#$15.5-60"#'8G8##

2*1$1!2&4 !"#/*+-)"(2+A$#*+F+'>(05)@9(6(%('(2@+-&+A$(2"#.;!"#<5=>-?>@A-"#$%<B"#+,':##

4)!7%*8"$3&) !#-.#9),#*+&# !"#=)"(2+-*6+*32)*5)(6*6+*3+-(AA(#&'2@"#', !#)*!#C-=50L-=50#+,'G"#

H133!#B4?2-3"#?M(G'!#

8)#1'$"-&- !"#/$+5)@9(6(%('(2@+*3+-)"(2+-*6+#"32)$26"#.;!"#I123120-"#+,'G#

8*+3#* &4#-.##"0) &46! !"+/*6+5)(3#(5$'*6+#'$&6*6+-*6+#"32)$26+->$AA$()*6"#C-=.-?01"#+,'' ##

3*##:&( !"#I32)"-&#2("3+D@3@)$'*+$&+-)"(27#', !#-*!"#E4331N"#+,':##

3*## :&( !"#/>(3A'&*3#*+-*+'$+9"'"32@+(3-(9(-&*''*+6&)+'*6+.&$'(A(#$2("36"#.;!"#$4650"#CDEF"#'8:O##

 
III. ARTICLES, ÉTUDES, ENCYCLOPÉDIES JURIDIQUES  

 
).$*+&- !"#/$+#*66("3+-*+#"32)$2"#E6!#-.#$4.6!"#+,'O"#?M+O,#

,)1--"$ 651#3;&$ !"#J&*+)*62*C2C('+-*+'$+5)"4(%(2("3+-*6+5$#2*6+6&)+6&##*66("3+A&2&)*+K+?+5)"5"6+

-*+'$+'"(+-&+LM+,&(3+LNNO"#E6!#&4P!#+,,O"#?M''"#).!#QQ!#

,)#,1*#&2 !#/*+#"32)$2+6&)+&3*+#4"6*+(3-(65"3(%'*+6"&6+#"3-(2("3+-*+6$+-(65"3(%('(2@+A&2&)*P+@'"D*+

-*+'>$32(#(5$2("3+#"32)$#2&*''*"#KIE#H5R!#+,'S#@!#(G8#

,)#,1*#&2 !"#Q)"5"6+(32)"-&#2(A6"#5?#R3+3"&9*$&+-)"(2+-*6+#"32)$26+$&+6*)9(#*+-&+-)"(2+A)$3B$(6+

-*6+$AA$()*6"#D4N!#$43!#'+#T25?#+,'G"#?M+8O#



! bR!

,)#,1*# &2<"#/*6+D)$3-6+0"&9*0*326+-&+-)"(2+#"00&3+-*6+#"32)$26+$5)<6+'>")-"33$3#*+-&+:N+

A@9)(*)+LN:O"#KEI#H5R!#+,'O#@!+QG#

,)#,1*#&2< #/>$32(#(5$2("3+,&)(-(.&*+*2+'$+#*66("3+-*+#)@$3#*"#KIE#H5R!#+,'O#@!#'+( #

,)##*3&" !#-.#,#%$&/ !"#!*32*+E+*AA*267+0"0*32+-&+2)$36A*)2+-*+'$+5)"5)(@2@+*2+-*6+)(6.&*6"#K-@!#

H5R!#+,+,! #

,#*$$*#&! !#-.#32*#.&/ !"#/$+6$(6(*+(00"%('(<)*+3>*62+5$6+&3*+(-"'*"#E!#+,':#@!'8+S#

!2)$3*/1*&' !"#H"32)$26+E+*AA*267+-*9"()+->*S@#&2*)+'*+#"32)$2"#K)@!#A5R!#F4?R5-6#+,'S#

!"%3*--*! &-<&=>&5*1- 60%,%! &/ 6- !"#/*6+A(D&)*6+-*+'>$32(#(5$2("3+"&+#"00*32+5)*3-)*+6"(3+

-&+A&2&)"#K-R!#U64?V450-#*W).;5X2-#4@@35X2)-"#+,'OY+"#?M#+#@!#'Q##

0*+2).*+&" !"#'*$1!"$&3 !#-.#-)1321*#&. 68 !"#T@A")0*+-&+-)"(2+-*6+#"32)$267+-&+)@D(0*+

D@3@)$'+*2+-*+'$+5)*&9*+-*6+"%'(D$2("367+H"00*32$()*+$)2(#'*+5$)+$)2(#'*"#C-=50L-=50"#+,'O"#@!#QO+#

0%8"$0 6-*(#)$0 "#U$&S+#"00*)#($&S"#E!#+,'O"#@!'O'(#

(),#*&- !"#'#18"$0&* !#-.#9)$!-**8/%3&( !"#/*+0$3-$2+-*+5)"2*#2("3+A&2&)*7+%('$3+-*+-(S+

$36+->$55'(#$2("3"#KF$&#0-@.!#+,'G#

'1#)#0 6').8)#0&3 !"#/>(3#(-*3#*+-&+)*3"&9*''*0*32+-*6+6"&)#*6+-&+-)"(2+-*6+"%'(D$2("36+6&)+

6"3+(32*)5)@2$2("3"#KIE#H5R!#+,+,#@!#GG8#

'"%3&*<&%!"#T*2"&)+6&)+&3+0124*+A)$3B$(6+E+'*+2)$36A*)2+-*+5)"5)(@2@+6"'"+#"32)$#2&"#C$<#+,'S"#

?M'Q,0O"#@!#G#

2*$#.&8 6- !"#/$+-"3$2("3+$9*#+)@6*)9*+-*+.&$6(C&6&A)&(2"#E6!#-.#@4.6!#+,,S"#?M'GQ"#@!#:Q!##

4"+3&0 !#-.#/*#*;&4 68 !"#/$+6$(6(*+->&3*+#)@$3#*+*3+D*)0*"#E-U!"#':#T25?#+,,(#?M''#@!#GQO#

-)++*##* 6?1*+"5 &9 !"#/>$'@$"#FH$#D#+,,8"#@!#'S+#

-18,)#!2&( !"#/>4$%('(2$2("3+F+-(65"6*)+5"&)+$&2)&("#KIE#A5R!#+,+,#@!#Q:#

8*-1$ &( !"#/*6+-()*#2(9*6+$32(#(5@*6+E+9*)6+'>$-0(66("3+-&+2*62$0*32+%("'"D(.&*+*3+-)"(2+A)$3B$(6+K"#

E)U!#+,,Q"#?M++"#@!#':+(#

8%#'%* 69)#"!-1*#&/ 68 !"#/*6+$3D'*6+0")26+-&+-@#'$66*0*32+$32(#(5@"#K&E<#+,+,#

$)44)# &1<"#Q$#2*+6&)+6&##*66("3+A&2&)*"#K-@!#A5R!"#+,':"#?M#+'O#

/).)$& ' !"#V$(6(*+ (00"%('(<)*+E+ #"36@.&*3#*6+ -*+ '>(3-(65"3(%('(2@+ -&+ %(*3+ 6$(6(+ F+ '>@D$)-+ -&+

-@%(2*&)"#E4331N#4A.2435.)"#(#T4?R!#+,'S#

/*--1*#&4 60 !"#/*+6")2+-&+#"32)$2+*3+#$6+-*+-@A$(''$3#*+-*+'$+#"3-(2("3+6&65*36(9*7#C$<#',#4R6!#

+,,S"#@!#(#

/1$$) &) !"#/>*S#*52("3+5"&)+)(6.&*+->(3*S@#&2("3"#KIE#H5R!#+,,("#@!#('#

#*.'#",*--*3&) !"#/>*S#*52("3+->(3*S@#&2("3+5)@9*32(9*"#ZF[!"#+,'O"#?M'':\8#@!#:QQ#

+18-*# &/ !"#H$&2("33*0*327+#"3-(2("36+-*+9$'(-(2@7+#"3-(2("36+5)"5)*6+$&+#$&2("33*0*327#F>H3!#

H5R!"#U40A!#+:!"#+,'8#

3)1+$* &464!"#]^35_4.51?0#A1?*5.51??-33-0"#F>H3!#H5R!#U40A!#Q,!"#+,+'#

#

#



! bV!

IV. NOTES, OBSERVATIONS ET CONCLUSIONS DE JURISPRUDENCE  
 
,)#,1*#&2 !##

>#1^0!#0120#H400!"#A1P!"#+:#P460#+,+,"#KIE#H5R!#+,+,#@!#O'G#
>#1^0!#0120#H400!"#A1P!"#:#U)R!#+,+,"#KIE#H5R!#+,+,#@!#(S,##
>#1^0!#0120#H400!"#A1P!"#+(#T4?R!#+,'8"#KIE#H5R!#+,'8#@!#(('#
>#1^0!#0120#H400!"#(!#A5R!"#O#*)A!#+,'S"#KIE#H5R!#+,'8#@!#8O#
>#1^0!#0120#H400!"#'!#A5R!"#G#P460#+,'S"#KIE#H5R!#+,'S#@!#(8O#
>#1^0!#0120#H400!"#01A!"#'O#P45#+,'S"#KIE#H5R!#+,'S#@!#S8Q#
>#1^0!#0120#H400!"#(!#A5R!"#++#1A.!#+,':"#KIE#H5R!#+,'O#@!#'++##
>#1^0!#0120#H400!"#(!#A5R!"#Q#U)R!#+,'O"#KIE#H5R!#+,'O#@!#(O(#
>&1^0!#0120#H<!#<5=>-?>A-"#O#*)A!#+,'+"#KIE#H5R!#+,'(#@!#(OG#

0*+2).*+&" !"#A1PP!#0120#H400!"#(!#A5R!"#(#?1R!#+,''"#KEH#?M''#@!#Q!#

01++)%@&$!"#?1.-#0120#H400!"#(!#A5R!#++#1A.!#+,':"#E!#+,':#@!#+QGS#

("%-7%1*# &$ !"#1^0!#0120#H`"#G!#-.#+!#A;!#6)2?!#':#?1R!#+,'G"#KEJ#+,'S"#@!#',O#

'#18)-01&8 !"#1^0!#0120#H400!"#'!#A5R!#+'#1A.!#+,':"#KIE#H5R!#+,':#@!#8'S#

8)#1)&1 !"#?1.-#0120#H<#a-604533-0"#'Q!#A;!"#'S#T4?R!#+,'+"#E6!#U4P!#+,'+"#?M:#

3)1+$* &464!"#?1.-#0120#H400!"#(!#A5R!"#G#T4?R!#+,'O"#FH$#D#+,'O"#@!#+'G#

#

V. RAPPORT 
#
T$55")2+$&+Q)@6(-*32+-*+'$+T@5&%'(.&*+)*'$2(A+F+'>")-"33$3#*+3WLN:OC:M:+5")2$32+)@A")0*+-&+-)"(2+
-*6+#"32)$26"#F]K&#?M,,(:#*2#''#U)R!#+,'O#
#
#
#
#
#
#
#
#
#
#
#
#
#
#
#
#
#
#
#
#



! ba!

#-2.+)&+0),-#!5$+0 )

#

#



! bd!

#



!


